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Pros

Cons

Parties can enjoy a higher degree of procedural flexibility by
adopting ADR, e.g. parties may agree to matters such as the date,
venue and mode of meetings/hearings, procedural timelines,
evidence and logistics, etc.

Parties may nominate mediators and/or arbitrators of their
preference depending on the nature of the particular dispute.
Parties who do not wish to litigate in open court proceedings could
also benefit from the confidential nature of most ADR processes.
If the dispute can be settled before arbitration or litigation, it saves
time and costs.

The nen-adversarial negotiation and mediation before arbitration
or litigation may allow parties to focus on their interests and
commercial objectives, which may be beneficial for maintaining
and preserving business relationships (“saving face”).

Even if ADR does not result in settlement, it allows the parties to
narrow the issues in dispute, test their arguments and keep their
communication channels open. The parties alsc have more time
to prepare their case / defence.

The flip side of procedural flexibility is that when a clause is
ambiguous, it may result in rooms for arguments: it may delay
the commencement of arbitral proceedings even when both
parties are unwilling to settle the dispute through mediation,
which, in worst case scenarios, may cause the arbitral
proceedings fall outside a prescribed limitation period
(guerrilla tactics).

Concerns on the enforceability of the clause (sometimes
regarded as pathological clauses): When the wording is of the
clause is unclear or vague as regards the prerequisite steps
and the mandatory nature, HK and UK courts tend to regard
the clause as unenforceable.

“Changing hats” in med-arb proceedings may not be
permitted in some jurisdictions, because it may pose
cencerns regarding precedural fairness and confidentiality.
Incurring more time and costs if the parties eventually fail to
settle in the course of ADR processes and ultimately have to
commence arbitration or litigation.

In some jurisdictions, it may be difficult for the parties to find

the suitable candidate to act as mediator and arbitrator.
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