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In 2023, China’s anti-monopoly legislation has gone through significant progresses and
achievements, the antitrust enforcement and judicial litigation activities have been continuously
active, and the importance of antitrust compliance for enterprises has become increasingly

prominent. Specifically, the following trends have emerged:

e In the legislation area the State Administration for Market Regulation 8AMR") released and
implemented five supporting regulations of the Anti-Monopoly Law ("AML"), namely, the Provisions
on Suppression of the Abuse of Administrative Power to Exclude and Restrict Competition,
the Provisions on Prohibition of Monopoly Agreements the Provisions on Prohibition of Abuse of
Market Dominance, the Provisions on the Review of Concentrations of Undertakings, and the
Provisions on Prohibiting Abuse of Intellectual Property Rights to Eliminate or Restrict
Competition, and issued thedntitrust Compliance  Guidelines on  Concentration of
Undertakings[1]. The General Office of the Anti-Monopoly and Anti-Unfair Competition Commission
of the State Council ("Anti-Monopoly Commission") and the SAMR released a notice, establishing
formally a system of “Three Documents and One Letter” (i.e., the Reminder Letter, the Notice of
Regulatory Talk, the Notice on Legislative Investigation, and Decision of Administrative
Penalty(Business Entity)/Administrative Recommendation(Administrative Organ)) for anti-monopoly
law enforcement; and enacted and issued, on January 10, 2024, the dntitrust Guidelines on
Industry Associations[2]. The Executive Meeting of the State Council adopted therovisions of the
State Council on the Standard for Declaration of Concentration of Business Operators[3]. In addition,
legislative activities at the local level were also rather active. For instance, the Beijing
Administration for Market Regulation ("Beijing AMR") issued the Beijing Guidelines on Anti-
Monopoly Compliance; Shanghai Anti-Mon opoly and Fair Competition Commission Office
("Shanghai Anti-Monopoly Office") published theNotice on Enhancing the Level of Regularized
Supervision and Guiding and Encouraging Platform Enterprises to Establish a Competition
Compliance Management System and the Guidelines for Competition Compliance Evaluation of
Internet Platform Enterprises, the Shanghai Administration for Market Regulation Ehanghai
AMR") and the Shanghai Administration for Drug collectively issued the Compliance Guidelines for
E-tailing Platforms in Shanghai, the Compliance Guidelines for Online Catering Service Platforms in
Shanghai, and the Shanghai AMR issued the&Compliance Guidelines for Live Streaming Marketing

Activities in Shanghai.

e In the enforcement area (1) with respect tomerger review, in 2023, the SAMR concluded 797
cases, of which 786 were cleared. This marks a decrease of approximately 2.02% compared to
2022. Additionally, 4 cases were cleared conditionally, involving the sectors of chemicals,
communications technology, and pharmaceuticals. (2) With respect to cartel agreements and
abuse of market dominance, in 2023, the enforcement agency published 19 penalty decisions on
monopoly agreements and abuse of dominance. These decisions mainly involved sectors that
directly impact people's livelihoods, such as public utilities, pharmaceuticals, and building

materials. It is anticipated that these sectors will continue to be the primary focus of regulatory



enforcement in 2024.

e In the judicial area in 2023, the Supreme People’s Court (theSPC") announced several
significant judicial cases involving monopolistic conduct. These cases have provided valuable
guidance and instructions for the interpretation of laws and the analysis of monopolistic behavior
in judicial practice. It is anticipated that antitrust and competition litigation will continue to
intensify, serving as a powerful means for companies to defend their rights and interests and

pursue their commercial appeals.

In 2024, the SAMR will continue to address improper market competition and intervention, with the
goal of enhancing stability and predictability in regulatory activities. This will include promoting
the Regulations on Fair Competition Review, conducting thorough law enforcement on anti-
monopoly and anti-unfair competition in sectors that affect people's livelihoods, refining and
perfecting the rules and regulations for these issues, and increasing awareness and compliance
among operators. Additionally, efforts will be made to promote fair competition and innovation in
the platform economy, improve regularized supervision, and motivate operators on these platforms.
The effectiveness of supervision and law enforcement will also be a priority, with a focus on
monitoring and implementing the "Three Documents and One Letter" system, standardizing

administrative penalties, and improving the overall regulatory system and rules.[4]

Legislation Area

In 2023, five supporting regulations of the AML, namely, the Provisions on Suppression of the Abuse of Administrative Power to Exclude
and Restrict Competition, the Provisions on Prohibition of Monopoly Agreements, the Provisions on Prohibition of Abuse of Market
Dominance, the Provisions on the Review of Concentrations of Undertakings, and the Provisions on Prohibiting Abuse of Intellectual
Property Rights to Eliminate or Restrict Competition were published and implemented, the Antitrust Compliance Guidelines on
Concentration of Undertakings was issued; the anti-monopoly law enforcement system of “Three Documents and One Letter” was
formally established; the Antitrust Guidelines on Industry Associations was issued and came into effect on January 12, 2024 after
enactment; the Provisions of the State Council on the Standard for Declaration of Concentration of Business Operators was issued and
came into effect on January 26 after enactment. A number of provinces and municipalities issued compliance guidelines related to
anti-monopoly and unfair competition applicable to their respective jurisdictions.

Key legislations and their highlights in 2023 are summarized below.

No.

Relevant Laws/Regulations

Key Highlights

(1)the Provisions on the Review of Con
centrations of Undertakings

(2)the Provisions on Prohibition of Mo
nopoly Agreements

the Provisions on Prohibition of Abuse
of Market Dominance

(3)the Provisions on Suppression of th
e Abuse of Administrative Power to Exc
lude and Restrict Competition

(4)the Provisions on Prohibiting Abuse
of Intellectual Property Rights to Elimi
nate or Restrict Competition

The (1)-(4) were issued by the SAMR o
n March 10, 2023, and implemented on
April 15, 2023; the (5) was issued by th
e SAMR on June 25, 2023, and implem
ented on August 1, 2023

® The Provisions on the Review of Concentrations

of Undertakings clarify the notification and inve
stigation procedures for concentrations of under
takings that do not meet the notification thresh
olds but raise competitive concerns. They also s
eek to optimize the factors used to identify the
"acquisition of control or the ability to exert dec
isive influence”, clarify the calculation of turnove
r for undertakings involved in the concentration,
and refine the criteria for determining when a co
ncentration has been implemented. Additionally,
the provisions aim to improve the "stop the cloc
k regime," enhance the selection and supervisio
n system for trustees, and introduce new investi
gation methods that can be utilized by antitrust
enforcement agencies during merger reviews.;

The Provisions on Prohibition of Monopoly Agre
ements delete the 15% market share criterion an
d application procedure for applying the "safe h
arbor” regime stated in the previous exposure dr
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cts of "organizing” and “substantially assistin
g" monopoly agreements, and further standard
ize the investigation procedures and the lenienc
y system; and newly introduce the interview regi

me;

® The Provisions on Prohibition of Abuse of Marke
t Dominance improve the antitrust regulations i
n the sector of platform economy by adding so
me of the "reasonable grounds”™ and forms of co
nducts to the relevant abusive behaviors, providi
ng more perspectives for the compliance assess
ment of relevant business models in this sector.
They also delete the relevant provisions on “sel
f-preferencing” in the previous exposure draft;
and provide more detailed guidance on the spec
ific analysis on various types of abusive conduct
s;

® The Provisions on Suppression of the Abuse of A
dministrative Power to Exclude and Restrict Com
petition introduce the interview regime; provide
for an administrative discipline interface system;
and establish an interface with the fair competiti
on review system.

For more comments on the four regulations above,
please see Haiwen Alert: Four Supporting Regulatio
ns of the Anti-Monopoly Law Promulgated.|5]

® The Provisions on Prohibiting Abuse of Intellect
ual Property Rights to Eliminate or Restrict Com
petition focus on the following aspects: (i) expan
ding the scope of "exclude and restrict competit
ion by abusing intellectual property rights”, cov
ering monopoly agreements and abuse of marke
t dominance through exercising intellectual prop
erty rights, and concentration of undertakings t
hat has or may have competitive concerns; (ii) re
fining the rules for determining monopolistic be
haviors through exercising intellectual property
rights in accordance with the amended Anti-Mo
nopoly Law (2022). More specifically, it improve
s and refines the rules for relevant market defini
tion, the determination and presumption of mar
ket dominance, the identification of relevant mo
nopolistic behaviors, and the factors to be consi
dered in merger review and the specific types of
restrictive conditions, with the characteristics of
intellectual property rights and regulatory practi
ce taken into account; and (iii) strengthening the
regulation of typical and special monopolistic be
haviors in the intellectual property field, such as
engaging in monopolistic actions through paten
t consortia and by consortia members, market d
ominator using standard essential patents to im
plement "patent hijacking”, etc.

Antitrust Compliance Guidelines on Co
ncentration of Undertakings ("the Gui
delines")

Published by the SAMR on September
11, 2023

The Guidelines marked the first compliance guidanc
e released by anti-monopoly law enforcement auth
orities of the State Council in the field of concentrat
ion of operators since the implementation of the An
ti-monopoly Law in 2008. The Guidelines involve g
eneral principles, main provisions on merger contro
| review, key compliance risks, compliance risk man
agement, safeguards for compliance management,
and supplementary provisions. With respect to reg
ulations and legal liabilities of the review of merger
control, The Guidelines emphasize several matters t
hat should be paid attention to in different stages o




f a concentration, including whether and when to m
ake a filling, the "jumping gun”, exclusion and restri
ction of competition and how to formulate a compli
ance management system for the merger control, et
&

The Notice of the Anti-Monopoly Com
mission and the SAMR on Establishing
a System of "Three Documents and On
e Letter” for Anti-Monopoly

Published by the Anti-Monopoly Com
mission and the SAMR on December 6,
2023

The Notice established formally the system of "Thre
e Documents and One Letter” (i.e., the Reminder Le
tter, the Notice of Regulatory Talk, the Notice on Le
gislative Investigation, and Decision of Administrati
ve Penalty(Business Entity)/Administrative Recomm
endation(Administrative Organ)) for anti-monopoly
law enforcement, also clarified the circumstances u
nder which the “Three Documents and One Lette
r* are to be issued, enhancing the effectiveness an
d standardization of anti-monopoly supervision. Thi
s system will run through all areas and aspects of a
nti-monopoly supervision.

The Antitrust Guidelines on Industry A
ssociations By the Anti-Monopoly Com
mission

Published and came into effect on Jan
uary 12, 2024 by the Anti-Monopoly C
ommission

® The regulations elaborate on the specific circum
stances under which industry associations may v
iolate the AML, including the organization of op
erators in the industry to reach and implement
monopoly agreements, the implementation of m
onopoly agreements in the capacity of operator,
the abuse of market dominance, illegal concentr
ation of undertakings, and the abuse of administ
rative power to exclude or restrict competition b
y industry associations that are authorized by la
ws and regulations to manage public affairs;

® Enumerate three types of high-risk behaviors th

at industry associations should avoid engaging i
n, including: promoting sensitive information ex
change, discussion or communication among un
dertakings within the industry; publishing prices
having guiding effects, or publishing price calcul
ation formulas for the reference of undertakings
in the industry; and publishing inaccurate or exa
ggerated market information, guiding operators
in the industry to harmonize commodity prices;

® Guide industry associations in strengthening ant
itrust compliance;

® (Clarify the factors to be considered in determini
ng whether an industry association has engaged
in monopolistic practices and specific legal liabil
ities.

The Provisions of the State Council on
the Standard for Notification of Conce
ntration of Undertakings

Issued and came into effect on January
26 by the State Council

® |ncrease turnover thresholds for concentration o
f undertakings:

The concentration meeting the following thresh
olds shall be notified to the anti-monopoly law
enforcement authorities beforehand, otherwise,
the concentration is not allowed:

(1)The worldwide turnover of all undertakings in
volved in the concentration exceeds RMB12 billi
on (RMB10 billion previously) in the last fiscal ye
ar, and the turnover in China of at least two und

ertakings among them exceeds RMB 800 millio

n(RMB400 million previously) separately in the |

ast fiscal year;

(2)The turnover in China of all undertakings invo
lved in the concentration exceeds RMB4 billion

(RMB2 billion previously) in the last fiscal year, a
nd the turnover in China of at least two underta

kings among them exceeds RMB800 million(RM
B400 million previously) separately in the last fis
cal vear.




® Emphasize on the powers of anti-monopoly enfo
rcement authorities to initiate investigation: Wh
ere a concentration of undertakings does not re
ach the standards for notification, but there is e
vidence showing the concentration has or may h
ave the effect of eliminating or restricting comp
etition, the anti-monopoly law enforcement auth
ority of the State Council may require the undert
akings to make a notification.

® Establish and implement an assessment mechani
sm: the anti-monopoly law enforcement authorit
y of the State Council shall assess how well the
notification standards are implemented based o
n economic development.

Enforcement Area

o Merger Control Review

According to statistics from the SAMRI6], in 2023, the SAMR concluded 797 merger cases, of which 786 were approved, including
782 cases approved without conditions and 4 cases approved conditionally, and 11 case were withdrawn by the notifying parties
after the acceptance. The average time taken to conclude cases was 25.7 days.

With respect to case types, the vast majority of cases were subject to simplified procedures and were concluded at stage I: 707
cases were concluded under simplified procedures, accounting for approximately 90% of all approved cases, and 79 cases were
concluded under normal procedures, accounting for approximately 10% of all approved cases; in addition, 698 cases were
concluded at stage |, accounting for approximately 89% of all approved cases.

In terms of the delegation of merger review to authorities in pilot areas, in 2023, the Administration for Market Regulation (“AMR’) of
five provinces and municipalities, under delegation, concluded 352 simplified cases in total, of which, the Shanghai AMR concluded
157 cases, ranking the first and accounting for about 22% of all concluded cases, followed by the Beijing AMR, the Guangdong
AMR, the Chongging AMR and the Shanxi AMR concluding 75 cases, 61 cases, 49 cases and 10 cases, respectiely.

With regard to the parties to the concentrations, t the majority of cases (56%) involve domestic enterprises, with a total of 437
cases. This is followed by 253 cases (32%) involving foreign enterprises, and 92 cases (12%) inwolving both domestic and foreign
enterprises. Additionally, state-owned enterprises account for 49% of all cases (388 cases), while foreign enterprises make up 46%
(361 cases) and private enterprises make up 38% (296 cases).

As regards industry distribution, the cases are dominant by industrial reorganization in the sectors of real economy and sectors
conceming people’s livelihood. The number of concluded cases in the real economy manufacturing industry reached its peak in
2023, with a total of 291 cases, accounting for 37% of all cases. Among these, the largest number of cases involved chemical
materials and products, with a total of 53 cases. Other industries with a significant number of cases include automobile
manufacturing, computer and electronic equipment manufacturing, and pharmaceutical manufacturing. Other than manufacturing
industry, there were also a higher percentage of cases in industries such as wholesale and retail trade, transportation, production
and supply of water, electricity, gas, and heat, financial senices, real estate, and IT senices.

In terms of transaction types, horizontal concentration cases are the most numerous, totaling 417 cases and accounting for 53% of
all cases. Vertical concentration cases, totaling 311, account for 40% of all cases, while mixed concentration cases, totaling 191,
account for 24% of all cases.

With regard to transaction types, there are 445 cases of equity acquisition, accounting for 56% of all cases, and 270 cases of
establishment of joint ventures accounting for 34% of all cases.

In terms of the industries involved in conditionally approved cases, two cases inwlve the industry of information and communication
technology, one case involves the industry of chemical raw materials and one case involves the pharmaceutical industry.

o Statistics on the Merger Control Cases from 2018 to 2023
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Case

Relevant Market
s

Remedies

April 7,
2023

Wanhu

a Chem
ical / Ya
ntai Juli

or toluene diisoc
yanate (TDI)

Chinese market f | Behavioral Remedies:

® After closing the transaction, the annual average price

of parties supplying TDI to customers in domestic Chin
a market shall not be higher than the average price for
the 24 months before the commitment date under sim
ilar trade terms. In the event that the price of major ra
w materials decreases to a certain extent, the price of
supplying TDI to customers in China' s domestic mark
et shall be adjusted downward in a fair and reasonable
manner;

After closing the transaction and unless otherwise just
ified, the parties shall maintain or expand the producti
on of TDI in China, and continue the R&D and innovati
on;

Supply TDI to customers in the domestic China market
adhering to the principles of fairness, reasonableness
and non-discrimination. Unless otherwise justified, th
e parties shall not refuse, restrict or delay the supply o
f products to customers in the domestic China market;
the parties shall not reduce the quality of supply and t
he level of service to customers in the domestic China
market; and they shall not treat customers in the dom
estic China market who are under same conditions diff
erently, except for reasonable commercial practices.

Unless otherwise justified, the parties shall not force t
he customers in the domestic China market to purchas
e TDI products exclusively from them or carry out tyin
g arrangements.

July 286,
2023

MaxLin
ear / Sil
icon M
otion

Chinese market f
or third-party N

Behavioral Remedies:

AND flash memo | The parties shall continue to supply NAND flash memory

ry master control
chips

master control chip products in China on a fair, reasonabl
e, and non-discriminatory (FRAND) basis; fulfill Silicon Mo
tion' s existing customer contracts; and maintain Silicon
Motion' s existing business relationships.

The parties shall not substantially change the existing bus
iness model and operations of Silicon Motion.
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The parties shall retain Silicon Motion’ s research and de
velopment (R&D) business relating to NAND flash memor
y master control chips in Taiwan, China.

The parties shall retain Silicon Motion' s field application
engineers in China as part of the R&D resources to provid
e support to its customers of NAND flash memory master
control chips.

For NAND flash memory master control chips sold in Chin
a, no malicious code shall be added to its design.

o

Septem
ber22, 2
023

Simcere
/ Tobish
i

Chinese market f
or batroxobin inj
ection

Structural Remedies:

® Divest Simcere' s batroxobin injection business within
a stipulated time frame under the Provisions on the Ex
amination of Concentration of Undertaking. Assume t
he obligation of supplying batroxobin API to the buyer
of the divested business, and provide necessary assista
nce to the buyer to establish a direct supply relationsh
ip with DSM.

Behavioral Remedies:

® Terminate the agreement between Simcere and DSM o
ver the exclusive supply of batroxobin API in China.

® Post the concentration, lower price of batroxobin injec
tions commonly used in clinical practice for end users,
by no less than 20% of the current price online.

® Post the concentration, maintain supply to the deman
d for batroxobin injections commonly used in clinical
practice.

® |f within the required time frame the exclusivity agree
ment is not terminated, the divestiture is not complete
d, or the buyer fails to conduct research and developm
ent, then following the concentration, the end user pri
ce of batroxobin injections commonly used in clinical
practice should be reduced by no less than 50% of the
current price online.

Simcere and the combined entity may apply to SAMR for t
he removal of these behavioral conditions after six years f
rom the effective date.

Novem
ber21, 2
023

Broadc
om / V
Mware

global and Chine
se markets for n
on-public cloud
virtualization sof
tware, fibre chan
nel adapters, sto
rage adapters an
d Ethernet netwo
rk cards

Behavioral Remedies:

® When selling Broadcom’ s fibre channel adapters, stor
age adapters, Ethernet network cards ("related hardwa
re products”) and VMware' s server virtualization soft
ware to domestic market in China, Broadcom shall not
tie-in products in any way or attach any other unreaso
nable trading conditions without justifiable reasons; sh
all not hinder or restrict customers from purchasing or
using the above products alone; and shall not discrimi
nate against customers who purchase the above produ
cts separately in terms of service level, price or functio
n.

® (Continue to ensure the interoperability of VMware’ s s
erver virtualization software with related hardware pro
ducts sold by third-parties in domestic market.

® Broadcom’ s certification team for fibre channel adapt
ers shall maintain the current activities and continue t
o develop, certify, and release drivers for Broadcom' s
fibre channel adapters to ensure interoperability with
virtualization software of third-party servers.

® Taking protective measures for the confidential inform
ation of third-party hardware manufacturers, including
but not limited to signing confidentiality agreements

R S | v r
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WITN TNIrg-party naraware manuracturers, clarntying t
e scope of information use, storing confidential inform
ation separately, ensuring the separation of relevant p
ersonnel, and prohibiting cross-employment.

® Other two confidential undertakings.

The above undertakings are valid for a period of 10 years
from the effective date and will be automatically terminat
ed upon expiry of the period.

e Monopoly Agreements and Abuse of Market Dominance

Throughout 2023, a total of 19 cases on monopoly agreements and abuse of market dominance were decided by local AMRs and
subject to administrative measures, involving sectors of active pharmaceutical ingredients and drugs, insurance, building materials,
public utilities such as water supply, gas supply, etc. These cases are summarized below:

Case

Date Ann
ounced

Issue

Total Confiscation
And Fine (RMB' 0
00)

% of Turnover

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by Huangshan City Hu
angshan District Taiping

Lake Cruise Developmen
t Co., Ltd.

2023.1.4

Price fixing; marke
t dividing

430

3%

Administrative Penalty o
n Abuse of Market Domi
nance of Chongqing Yon
gkang Gas Co., Ltd.

2023.2.1

Impose unreasona
ble trade conditio
ns

2,410

5%

Administrative Penalty o
n Abuse of Market Domi
nance of Northeast Phar
maceutical Group Co., Lt

d.

2023.2.20

Price fixing or cha
nging; market divi
ding

133,000

2%

Administrative Penalty o
n Abuse of Market Domi
nance of Tianjin Jinyao P
harmaceutical Co., Ltd.

2023.3.22

Unfair high prices

2T

2%

Administrative Penalty o
n Abuse of Market Domi
nance of Rizhao WaterSu
pply Company Limited

2023.4.7

Impose unreasona
ble trade conditio
ns

2,180

1%

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by Bengbu Anye Clean
Energy Co., Ltd. and Ben
gbu Xinyuan Gas Co., Lt

d.

2023.5.24

Price fixing

1,755.9

4%

Administrative Penalty o
n Monopoly Agreement
reached and implemente
d by Wuhan Huihai Phar
maceutical Co., Ltd. and
Yuanda Pharmaceutical
(China) Co., Ltd.

2023.5.28

Limiting the amou
nt of production a
nd sales; impose u
nreasonable trade
conditions

320,641.5

2%-3%

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by Beijing Zizhu Pharm
aceutical Management C
0., Ltd.

2023.5.29

Maintaining minim
um resale price

12,643.5

2%

Administrative Penalty o




n Monopoly Agreement

reached and implemente
d by Shanghai Xudong H
aipu Pharmaceutical Co.,
Ltd. and Tianjin Tianyao

Pharmaceuticals Technol
ogy Co., Ltd.

2023.6.2

Price fixing or cha
nging; dividing sal
es market

57,055.8

3%

10

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by Chengdu Engineeri

ng Cost Association

2023.6.2

Monaopoly agreem
ent of associations

N/A

11

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by Fujian Blasting Equi
pment Industry Associati
on and member units

2023.6.2

Monopoly agreem
ent of associations

1,000

N/A

12

Administrative Penalty o
n Abuse of Market Domi
nance of Huaneng Rizha
o Heat Power Co., Ltd.

2023.6.2

Exclusive dealing;
differentiated treat
ment

4,259.8

1%

13

Administrative Penalty o
n Abuse of Market Domi
nance of Nanjing Zhongr
an City Gas Developmen
t Co., Ltd.

2023.6.2

Tying; impose unre
asonable trade co
nditions

50,400.7

2%

14

Administrative Penalty o
n Monopoly Agreement
reached and implemente
d by 8 insurance compa
nies in Banan, Chonggin

9

2023.6.19

Price fixing; dividi
ng sales market

11,510

1%

15

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by 10 bottled liquefied
gas firms in Nanjing

2023.9.12

Dividing sales mar
ket

8,273.5

2%

16

Administrative Penalty o
n Monopoly Agreement
organized by Beijing Go
Association

2023.9.12

Price fixing

166.2

2%

1

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by Guizhou Jinsha Yua
nda New Environmental

Protection Building Mate
rials Co., Ltd. and the ot

her three building mater
ial companies

2023.9.12

Price fixing or cha
nging; dividing sal
es market

6,008.2

3%-5%

18

Administrative Penalty o
n Monopoly Agreement

reached and implemente
d by 21 local concrete fir
ms in Hangzhou city

2023.11.9

Price fixing; limitin
g the amount of pr
oduction and sale

s; dividing sales m
arket

174,083.8

2%-5%

19

Administrative Penalty o
n Abuse of Market Domi
nance of Shanghai No.1

Biochemical & Pharmace
utical and other three ph
armaceutical companies

2023.12.2
P

Unfair high prices

1,219,341.9

3%-8%

Judicial Area




In 2023, the SPC and other courts announced several noteworthy judicial cases involving monopolistic behaviors. These cases have
offered valuable guidance and instructions on jurisdiction, rulings, and substantive analysis of monopolistic conduct from a legal
interpretation and judicial practice standpoint. The following is a summary of the important judicial cases involving monopolistic

conduct in 2023:
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No. Case Facts Key points of the Judgment

1 Maorlmn.g [_)' 19 re.ady—mlxt?d copcrete compa The 19 ready-mixed concrete companie
anbai Distric | nies in Maoming City and Gaozh . . .

. . . . s in the case exchanged information am
t Jianke Con | ou City of Guangdong Province, i . ,

) - - o ong themselves, committed a conspirac

crete Co., Lt | ncluding Maoming Dianbai Distri . d lud . o

d. / Guangd | ct Jianke Concrete Co., Ltd ("Jian Y to restrict and exclude price competit

' P g . K ) " d on, and their conducts were consistent,

onglA ins ke Conc.rete ) communicate fan to which the parities could not provide
tration for M | d negotiated through gatherings . L

ket S d WeCh d £ | a reasonable explanation, resulting in a
ar et Superv and e at regar 'ng umdorrr:-y nti-competitive effect. The relevant act
Isten ;am.ng cEnc(;i‘:ce prices, an. r&:jlse s of Jianke Concrete constituted "other

p:ces yar erer;t magzltu Ff: concerted conducts” under the horizont
at t. € same time. Guangdong al monopoly agreement.
dministration for Market Regulat
ion determined that the conduct With regard to the calculation of fine a
s of the 19 enterprises constitute mount, law is that "the sales in the prev
s the entering and implementing ious year" shall be the basis for calculat
of monopoly agreement and imp ing the fine. Applying the law, the SPC
osed administrative penalty. The ruled that in principle, the "previous ye
Jianke Concrete appealed the pe ar" should be determined as the year in
nalty decision and filed an admin which the violation occurred that was cl
istrative lawsuit with the Guangz osest to the time when the penalty deci
hou Intellectual Property Court, r sion was made and the facts most close
equesting the revocation of the ly related.
penalty decision.

> SAIC Genera | In 2016, the Shanghai Municipal . If the penalty decision of the anti-mono
| Motors Sal | Development and Reform Commi poly enforcement agency that determin
es Co., Ltd. R | ssion fined SAIC-GM for setting t

o i . ed a monopoly conduct has not been s
PM Case he minimum resale price of speci bi dmini ive litiqati :
f hicle lines. In 2018. & car o ubject to an administrative litigation wi
. veM- ch ' p SrAIC .y thin the statutory period, or has been a
wn;r_ Idaol OST_IQ SUE il ) A ffirmed by a court’ s judgment in force,
an ltsblleaserl ;ng al, : (?:ng . no further proof is required for the plai
:tml'nfn e ; °® ervice dob" t ntiff to establish such monopoly condu
= almllng ar;ages cfa:;:ec GyM ct in a relevant monopoly civil dispute,
rr‘;onopo y conducts 0” _h unless if sufficient evidence to the contr
o RM Bb} 0,000, as we f 2110; 76;(; ary has been submitted disproving it.
easonable expenses o .
0. In the event that a consumer files a civil
lawsuit claiming for damages arising fro
m the conducts of resale price maintena
nce, all the parties who entered into an
d implemented the vertical monopoly a
greements of resale price maintenance
shall be deemed to have jointly commit
ted the infringement action.
In the event that a consumer files a civil
lawsuit claiming for damages arising fro
m the resale price maintenance, the am
ount of compensation shall be the diffe
rence between the lowest resale non-co
mpetitive price as restricted by the oper
ators and the competitive price.

3 Mr Wanlg ‘{_.B !Vlr ‘:'ufagg suefddLlaerla on thekbas Regarding the determination of the rele
eljing Lianjia | is ?. abuse o c.'mlr.want.mar .eJ[ P vant markets for this case, the relevant
Real Estate B | osition due to his dissatisfaction . .

K C “h Lianiia’ s high brok ; service markets shall not include the ho
rokerage & with Lianjia’ s high brokerage fe using rental market, the brokerage mar
0., Ltd. ("Lia | es and bundled sales of "transact

" ) . . ket for the sale and purchase of non-ho
njia") and B ion guarantee service fees" in se . ial office buildi ind

ijing Zhon cond-hand property transaction using (commercial office buildings, indu
eUmg. ] 9 property strial plants, etc.) or new housing, or th
rmjgixflan Fina | s. e market for the sale and purchase of st
rmac uiizn ock housing not via brokerage. The rel
ee Lo, . B A R TR T B S




evant market In tnis case snall De geTine
d as the "brokerage service market for t
he sale and purchase of stock housing”.

In terms of the calculation of market sh
are, the competition in the real estate b
rokerage service market is reflected in t
he competition for housing on the one
hand, i.e. the competition for the seller
s, and competition for customers on th
e other hand, i.e. the competition for th
e buyers. The competitive power of the
undertakings ultimately resides in the a
ctual volume of transactions that could
be facilitated. As opposed to the marke
t dominance factors mentioned by the
Court of First Instance reflecting only th
e scale of the company’ s own services,
it is more appropriate to consider indic
ators such as deal volume, housing reso
urce and client resource. Based on the
deal volume data published by the inter
mediary association, it can be deduced
that the Lianjia has a dominant market
position with a share of over 50% in the
brokerage service market for the sale a
nd purchase of stock housing in Beijing
in 2016. However, the evidence filed co
uld not prove Lianjia's abuse of such do
minance, so Mr. Wang' s appeal was rej
ected and the original decision was uph
eld by the SPC.

Yangtze Rive
r Pharmaceu
tical Group
Guangzhou
Hairui Phar
maceutical C
ompany Co.,
Ltd. ("Hairui
Company”),
Yangtze Rive
r Pharmaceu
tical Group
Co., Ltd. {wit
h Hai Rui Co
mpany colle
ctively referr
ed to as the
"Yangtze Ri
ver Group”)
/ Hefei Enrui
te Pharmace
utical Co., Lt
d. ("Enruit
e"), Hefei In
dustrial Phar
maceutical C
0. (with Enru
ite Pharmac
eutical colle
ctively referr
ed to as "In
dustrial Pha
rmaceutica
I") and Nanji
ng Haichen
Pharmaceuti
cal Co., Ltd.

In 2019, Yangtze River Group file
d a lawsuit against Industrial Pha
rmaceutical, claiming the defend
ant abused its dominant market

position, and requested the cour
t to order Industrial Pharmaceuti
cal to cease its illegal acts and ¢

ompensate Yangtze River Group

for economic losses. There was

a cooperative relationship betwe
en Industrial Pharmaceutical and
Yangtze River Group in respect o
f the API for desloratadine citrat
e disodium tablets ("the API inv
olved"), specifically, (i) Yangtze

River Group and Industrial Phar

maceutical entered into a long-t
erm purchase and sales contract
for the APl involved in 2017, agr
eeing on the price and minimum
purchase quantity of the APl inv
olved to be purchased from Enru
ite by Hairui Company, and that i
f Hairui Company purchase or us
e any APl that are not provided

by Enright without the written co
nsent of Industrial Pharmaceutic
al, Hairui Company will be requir
ed to pay liquidated damages; (i
i) During the cooperation period,
Industrial Pharmaceutical increas
ed the price of the APl involved f
rom RMB 15,600/kg to RMB 48,0
00/kg; (iii) Industrial Pharmaceuti
cal signed a Patent Right Transfe
r Agreement with Yangtze River

Group trasferring "Deloratadine
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The actual competitive constraints face
d by an operator may be both direct an
d indirect; if indirect competitive constr
aints have sufficient influence on the o
perator’ s behavior, the indirect compe
titive constraints should also be fully co
nsidered in the determination of market
dominance. APl is an intermediate inpu
t, and there is a correlation between the
demand for the intermediate input and
the demand for the downstream produc
ts using the intermediate input. Genera
Ily, the stronger the correlation, the mo
re important are the indirect competitio
n constraints imposed by the downstrea
m market of the intermediate input on t
he upstream operators. The operators
of a particular APl may face both direct
competition from operators supplying t
he same APl and indirect competitive ¢
onstraints brought about by competitiv
e constraints on downstream preparatio
n operators, meaning competition in th
e downstream preparation market may
be transmitted to the upstream APl mar
ket and create competitive constraints
on that APl operator.

When the monopolistic act at issue invo
lves the exercise of effective intellectual
property rights, the analysis of the restr
ictive or exclusion effect on competitio
n of the monopolistic act at issue requir
es consideration of the legal effects nec
essarily arising from the proper exercise
of intellectual property rights in accord
ance with relevant law. If the so-called




polyacid alkali metal or alkaline
earth metal salt complex salt and
its pharmaceutical composition
s" ("998 Patent"). This agreem
ent provided that Industrial Phar
maceutical can receive a certain
amount of commission fee from
Yangtze River Group for the 998
patent; (iv) There was a dispute b
etween Industrial Pharmaceutical
and Yangtze River Group regardi
ng another project "Technology
Transfer Contract for Cefetamet
Hydrochloride and Cefetamet Hy
drochloride for Injection” ("Tech
nology Transfer Contract”). Yan
gtze River Group claimed that In
dustrial Pharmaceutical had not f
ully performed its obligations un
der the Technology Transfer Cont
ract and should refund the releva
nt technology transfer fees, but
during the negotiation of the lon
g-term supply contract of the AP
| involved, Industrial Pharmaceut
ical forced Yangtze River Group t
o sign a supplementary agreeme
nt to waive the claim for the tech
nology transfer fee in order to te
rminate the Technology Transfer
Contract. However, the Industria
| Pharmaceutical claimed that th
e contract could not continue to
be performed because of the cha
nge of PRC" s drug management
policies, and was terminated by
mutual consent.

eftect ot excluding or restricting compe
tition is the inevitable result of proper e
xercise of specific intellectual property r
ights in accordance with the law, and d
oes not exceed the scope of legal effect
contemplated by the intellectual proper
ty rights, such effect of excluding or res
tricting competition under the anti-mo
nopoly law shall not be concluded.

® The main purpose of anti-monopoly law
in regulating unfairly high prices is to m
aintain the order of market competitio
n, protect consumer welfare and avoid
harming consumer welfare in the event
of persistent market failures. If an over
pricing neither has a clear effect of excl
uding or restricting competition nor ha
s an obvious detriment to consumer we
Ifare, it is inappropriate to conclude tha
t it constitutes an abuse of market domi
nance. The reason is that overpricing ¢
an be self-corrected through the market
dynamics. The legal analysis of overpri
cing needs to emphasize on its actual o
r potential anti-competitive effects, and
to avoid damaging the investment ince
ntives of incumbent operators and pote
ntial entrants in the market, which coul
d lead to a "chilling effect” reducing inn
ovation and ultimately harming consum
er welfare. Therefore, the determinatio
n and regulation of overpricing shall be
particularly prudent.

® |n determining that the operator abuses
its dominance in a relevant market by a
ttaching unreasonable trading conditio
ns on transactions in another relevant
market, in general, at least two conditio
ns should be met at the same time: (i) t
he first condition look into the appeara
nce, that is, the operator shall have expl
icit or implicit intention to attach unrea
sonable trading conditions, such as req
uiring that specific transactions must b
e bundled with other transactions, or re
quiring that transactions in other releva
nt markets be concluded as a prerequisi
te for concluding transactions in the rel
evant market in which the operator has
a dominant market position; (ii) the sec
ond condition look into the effect and c
onsequence, that is, the operator shall
have improperly obtained undeserved b
enefits or harm the interests of the cou
nterparty to the transaction, and have e
xcluded or restricted competition in the
relevant market by attaching unreasona
ble trading conditions.

Guangzhou
MengBian In
formation Te
chnology C
0. Ltd ("Me
ngBian") / A
mazon Euro
pean Service

MengBian is an e-commerce ent
erprise engaged in cross-border
trade agency, import and export
of goods and other external trad
e business. Mengbian claimed t
hat Amazon owned a dominant

market position in the field of e-
commerce within Europe, and A
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The decision has not been published yet.

® With respect to the jurisdiction of the G
uangzhou Intellectual Property Court o
ver this case, the Guangzhou Intellectua
| Property Court held that according to
Article 2 of the Anti-Monopoly Law, this
I aw annlies to mononaolistic conducts o




s ("Amazo
n")

mazon has closed MengBian' s o
nline store, blocked its account,
and refused to trade without just
ifiable reasons. MengBian reque
sted the court to order Amazon t
o unblock its frozen account, cha
nge the buy box and platform al
gorithms and data, so that Meng
Bian can freely choose the logisti
cs service enterprises and can co
mpete fairly with Amazon' s self
-operated products. At the same
time, MengBian also required A
mazon to compensate for its eco
nomic losses and refund its acco
unt balance.

——— e -

utside China that has an exclusionary or
restrictive effect on competition in the
domestic market. Therefore, if a party
believes that it has suffered losses in Ch
ina as a result of an offshore monopolis
tic act and files a lawsuit, the place whe
re the alleged monopolistic conduct ou
tside China exerting an exclusionary or
restrictive effect on competition in Chin
a market occurred can be regarded as t
he jurisdictional nexus of the case. The
refore, the Guangzhou Intellectual Prop
erty Court has jurisdiction over this cas
e.

Li Zhen / Ali
pay.com Co.,
Ltd., Zhejian
g Tmall Net

work Co., Lt

d., Zhejiang

Taobao Net

work Co., Lt

d., Ant Grou
p Co., Ltd. a

nd Alibaba G
roup Holdin
g Limited (c

ollectively, t
he "Defenda
nts")

Li Zhen alleged that the Defenda
nts engaged in collective abuse
of market dominance by limiting
consumer choice in online paym
ent services to Alipay based on it
s market dominance in online ret
ail platform services market in C
hina, which excluded and restrict
ed competition in the online reta
il platform services, third-party
mobile payments and data mark
ets in China, restricted the user
s’ right of free choice and fair d
ealing, therefore constituting mo
nopolistic behavior of restraints
of trade, tying, and attaching unr
easonable trading conditions.
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The online payment service is an inhere
nt part of online retail platform service,
and it is not an independent product/se
rvice relative to the online retail platfor
m service. Online retail platforms have
two-sided attributes, and from the pers
pective customers and the demand-sid
e, the information dissemination, transa
ction matchmaking, warehousing, logist
ics, payment and settlement, shipping a
nd delivery and other services as provid
ed by the platform altogether constitut
e an indispensable part facilitating the
completion of transactions. On the alle
ged platforms Taobao APP and Tmall AP
P, non-payment services or payment ser
vices cannot be sold separately, and the
refore the Plaintiff' s allegation of tyin
g was without grounds.

Consumers using Tmall and Taobao plat
forms do not have to bear the cost of t
he online retail platform services thems
elves, and would not establish indepen
dent transactional relationship with the
online payment service suppliers of the
online retail platforms. The merchants
on the platforms are also using integrat
ed online retail platform services, and t
hey do not establish independent trans
action with the online payment service
providers of the online retail platforms
either. The Plaintiff’ s allegation of rest
raints of trade is untenable.

During the period of the accused mono
polistic behaviers, despite that Tacbao
and Tmall configured Alipay as the pay
ment method on the platforms, there w
as no evidence that Taobao and Tmall A
PP rejected other suppliers of payment
services from connecting to the retail pl
atforms. In the meantime, the supplier
of Alipay has shown strong innovation c
apability, and its payment service is co
mpetitive in the field of online payment
services. Tmall and Taobao' s choice of
Alipay and the establishment of their st
able business cooperation not only refl
ects the cooperation between the affilia
ted companies, but also, to a certain ex
tent, has proven to be able to improve t
he safety and efficiency of transactions




and the consumer welfare. In light of t

he need of online platform services to i

ntegrate payment services, and the fact
that the payment service of Alipay poss
esses strong competitiveness, it is insuf
ficient to conclude that Tmall and Taoba
o platforms’ choice of Alipay for onlin

e payment services is unreasonable. Th
us, the Plaintiff’ s allegation of unreaso
nable transaction conditions is untenabl
e.

Zhang / Yibi
n Heng Inve
stment Grou

p Co., Ltd, S
ichuan Yibin
Wu Building
Materials In
dustry Co., L
td. and othe
rs

In March 2010, a trade associatio
n in Yibin ("Trade Association") w
as established with members incl
uding a brick factory under Zhan
g' s name ("Brick Factory"). In 2
009, the "Yibin Brick Industry Wo
rk Conference” was convened, du
ring which the members negotiat
ed and agreed on the establishm
ent of the Brick Association Coun
cil and the Coordination Office, r
equired that the brick factories i

n Cuiping District and within its

30-kilometers radius, in Baixi an

d within its 15-kilometers radius

to cooperate with Yibin Ren Tradi
ng Co., Ltd. ("Ren Company") to |
ointly establish a local brick asso
ciation and prevent outside supp
liers from entering such area. Di
scontinued manufacturers under
such arrangement (including the
Brick Factory) would receive mon
thly leasing and contracting fees
from the Ren Company, while co

ntinued manufacturers would pa
y market management and techn
ical guiding fees to Ren Compan
y. The predecessor of the Trade

Association entered into a "Sus

pension and Rectification Contra
ct” with the Brick Factory and ot
her brick manufacturers. In 201

3, the Sichuan Industry and Com
merce Bureau determined that th
e conducts of Trade Association

constitute a monopoly agreemen
t of controlling the production g
uantity of products. Zhang later
sued the Trade Association and r
elated members to the court, an

d alleged that he had suspended
the production according to the

"Suspension and Rectification Co
ntract” and merely received an in
significant amount of suspension
support fees before September 2
011; the aforementioned actions
essentially had the effect of excl

uding Zhang' s participation in ¢
ompetition, constitute a monopo
listic behavior, and infringed on

Zhang' s legitimate rights and in
terests. Zhang claimed that the

Trade Association and concerned
sponsor member units, as well as
Yibin Heng Investment Group C
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Zhang's right to claim for compensation as
the implementer of the horizental monepol
y agreement in question for his so-called ec
onomic losses from other implementers of
the monopoly agreement should be consid
ered in accordance with the legislative purp
ose of Article 50 of the Anti-Monopoly La

w[7] ("AML"), the characteristics of the
concerned monopolistic behavior, and t
he legal effect of compensation for da
mages.

The legislative purpose of the foregoin

g provision is to provide a civil judicial

channel for stopping and combating m

onopolistic behavior, and to provide civ
il remedies for persons who have suffer
ed damage due to such monopolistic b

ehavior. If the Plaintiff is not a victim b
ut instead the implementer of the mon

opolistic behavior under the AML, its cl
aim for damages is essentially a deman
d for the allocation of monopolistic inte
rest, which is not the in line with the ob
ject of remedy as intended under the A
ML.

The person claiming for compensation

of damages must act in a legitimate an

d lawful manner. People who actually p
articipate in and carry out illegal activiti
es, even if suffering losses due to such i
llegal activities, should not receive any

relief due to the illegitimacy of their ow
n acts.

Granting damages to the implementers
of monopoelistic behavior may have a ne
gative legal effect of encouraging relev
ant monopolistic behavior. The implem
enter of a horizontal monopoly agreem
ent is not entitled to claim for compens
ation for his so-called economic damag
es by other parties to such agreement.




o., Ltd., should be ordered to joi
ntly compensate for his economi
¢ losses and reasonable expense
5.

Fekdkkk

If you are interested in further information regarding China antitrust matters, please feel free to contact Qian Xaogiang Lvshi

(gianxiaoqiang@haiven-law.com) or Lin Xixiang Lvshi (linxixiang@haiven-law.com) or other attomeys of Haiwen & Partners.
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