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1、2021 China Ant i t rust  Year  in Review

In  response to the major task  of  “strengthening anti trust and guarding against unregulated

expansion of  capi ta l” put for ward by the central  government, since 2021, the legi slati ve,

admini strati ve, and judicia l  acti vi ti es relating to anti trust l aw in China have been

unprecedentedly acti ve.

L egis lat ive A rea

·  The Standing Committee of  the National  People’s Congress released the Draft

Amendments to the Anti -Monopoly Law (“Draft Amendments”)  on October 23, 2021 for

publ i c comments.  The Draft Amendments take an approach of  “minor revi sions”, a iming at

echoing to pol i ti cal  concerns at a macro level , i .e. the development of  digi ta l  economy and

the implementation of  fa i r competi tion review regime.  Highl ights of  the Draft Amendments

include, among others, ( i )  enhancing deterrence by signi f i cantly increasing the level  of

monetar y penal ties (e.g. the monetar y penal ty for gun-jumping in merger review wi th no

competi tion concerns i s proposed to be increased f rom RMB 500,000 to RMB 5,000,000) ; ( i i )

introducing the concept of  safe harbor for monopoly agreements.  The publ i c consul tation

for the Draft Amendments has ended on November 21, 2021.  Next, the Standing Committee

wi l l  expedi te the assessment of  the feedbacks received during the publ i c consul tation,

fur ther del iberate on and ref ine the amendments, and wi l l  push for ward to pass the

amendments af ter settl ing relevant i ssues;

·  The State Admini stration for Market Regulation (“SAMR”) , National  Development and

Reform Commission, Mini str y of  Finance, Mini str y of  Commerce and Mini str y of  Justi ce

jointl y promulgated the Implementation Rules for the Fai r Competi tion Review System

(“Implementation Rules”)  on June 29, 2021.  The Implementation Rules a im to implement

the Opinions of  the State Counci l  on Establ i shing the Fai r Competi tion Review System in the

Development of  Market System, promulgated in 2016, by providing for a detai led review

mechanism.  Simi lar to European Union’s state a id control  regime, which aims to regulate

government’s behavior of  di stor ting market competi tion through di rect inter vention such

as subsidies, China’s fa i r competi tion review system aims to regulate relevant government

behaviors, optimizing the business envi ronment, and preventing the adoption of  pol i cies

which exclude and restri ct competi tion;

· Anti trust Commission of  the State Counci l  promulgated Anti trust Guidel ines on P latform

Economy on Februar y 2, 2021 and Anti trust Guidel ines in  the Field of  Acti ve Pharmaceuti cal

Ingredients on December 15, 2021.  SAMR promulgated Guidel ines for Overseas Anti trust

Compl iance of  Enterpri ses on November 15, 2021.    The aforementioned guidel ines are
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i ntended to regulate market competi tion order in  those key areas wi th national  strategic

impor tance for national  wel fare and people’s l i vel ihood, and to provide compl iance

guidance for enterpri ses’ business operation.  In  the meantime, such guidel ines indicate

that the aforementioned sectors wi l l  continual l y be the focus of  anti trust enforcement in

the year 2022.  

A dminis t rat ive A rea

·  Insti tutional  Restructuring: ( i )  on December 18, 2021, the National  Anti -Monopoly Bureau

(state bureau at vi ce-mini steria l  l evel )  was of f i cia l l y establ i shed wi th three divi sions,

namely, Anti trust Enforcement Divi sion I ,  Anti trust Enforcement Divi sion I I  and Competi tion

Pol i cy and Coordination Divi sion.  These three divi sions are respecti vely in  charge of  the

enforcement of  monopoly behaviors ( including abuse of  market dominance, car tel

agreements) , merge control  review and anti trust pol i cy and international  exchanges

respecti vely; ( i i )  on November 20, 2021, SAMR set up the Center of  Competi tion Pol i cy and

Big Data, wi th the main responsibi l i ty to carr y out pol i cy and theor y research in the f ield of

anti trust, competi tion pol i cy and platform economy, etc.  The center wi l l  a l so under take

technical  suppor t for the enforcement of  anti trust l aw, market moni toring, electronic

forensic and f i xing evidence, and analysi s of  big data, etc. 

·  Merger Control  Review

  Non-condi tional  clearance: a  total  of  about 700 cases were cleared wi thout condi tions

(wi th a year-on-year increase of  54%) , among which about 600 cases were reviewed under

simpl i f i ed reviewing procedure (accounting for 85% of  a l l  cases) .  The number of  pre-

merger noti f i cations has increased rapidly.  We expect that such number wi l l  continual l y

grow in 2022;

  Condi tional  clearance: four cases were cleared wi th condi tions ( same amount as that in

2020) , which involved sectors of  h igh technology / manufacturing, and al l  cases were global

transactions.  Among such four cases, one was cleared wi th structural  remedies ( i .e. buyer

was requi red to divest cer tain business prior to the closing) , and three were cleared wi th

behavioral  remedies.  The average review timel ine i s about 11.5 months, a l l  involving a

resubmission of  noti f i cation after revoking the previous noti f i cation, due to the expi ration

of  the statutor y review l imi tation.  Haiwen represented a noti fying par ty in  one of  these

four cases.  We expect that China wi l l  remain one of  the major juri sdictions wi th relati vely

acti ve and stringent enforcement for global  transactions wi th competi ti ve concerns;

  Prohibi tion: there was one case where the proposed transaction was prohibi ted, i .e. the

merger of  two l i ve game streaming platforms.  Thi s prohibi tion i s the th i rd time where

China’s anti trust authori ty has prohibi ted a proposed transaction, since the inception of

the merger control  regime in 2008;

  Gun-jumping: in  total ,  admini strati ve punishments were imposed on 107 transactions for

fa i lure to noti fy /  gun-jumping under the Anti -Monopoly Law ( the number increased by

764% on a year-on-year basi s) .   Main takeaways are, ( i )  a  vast majori ty of  cases involve

leading internet /  platform companies and “a VIE structure”.  ;  ( i i )  for minori ty

investments, si tuations where pri vate equi ty fund investors obtained “joint control” of

target company but fa i l ed to noti fy have attracted the attention f rom the anti trust
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authori ty.  There were f i f ty cases where investors held less than 30% (wi th about 10 cases

where investors hold less than 10%)  shareholding interest and were considered obtain ing

joint control  over the target company.

· Car tel  Agreements and Abuse of  Market Dominance: throughout 2021, a total  of  175 cases

on monopol i sti c behaviors were in i ti ated, wi th key areas of  platform economy,

pharmaceuti cal ,  bui lding materia l s, petrochemical , etc.  Among them, the National  Anti -

Monopoly Bureau publ i shed 26 anti trust cases wi th admini strati ve penal ties being imposed. 

More speci f i cal l y:

  Car tel  Agreements: ( i )  there were 13 cases regarding hori zontal  monopoly agreement,

involving f i xed pri ce, market segmentation, l imi tation on production quanti ty, etc. ,  mainly

in the f ield of  the cement and pharmaceuti cal  industries; ( i i )  there were 2 cases regarding

ver ti cal  monopoly agreement on re-sale pri ce maintenance, i .e. ,  Gongniu Group Co., Ltd.

and Yangtze River Pharmaceuti cal  Group.  We expect that hardcore restri ctions such as

hori zontal  monopoly agreements and ver ti cal  pri cing restri ctions in  key sectors wi l l  remain

the focus of  anti trust enforcement in  2022.

  Abuse of  Market Dominance: there were 11 cases involving unfai rl y h igh pri ce, refusal  to

trade, restri ction on trade, ti ed-up sale, imposi tion of  unreasonable transaction condi tions,

etc. ,  mainly in  the f ield of  platform economy, pharmaceuti cal ,  petrochemical  and gas

industries.  I t i s wor th noting that SMAR imposed a f ine of  RMB 18.228 bi l l ion and a f ine of

RMB 3.442 bi l l ion respecti vely on the two Internet giants in  China, for the abusive conduct

cal led “the ei ther-or requi rement (二选一)”, a form of  exclusive deal ing whereby

Al ibaba/Mei tuan prohibi ted merchants f rom sel l ing on (or par ti cipating in promotional

acti vi ti es of )  ri val  onl ine marketplaces.

J udicia l  A rea

·  On Januar y 1, 2021, the Supreme People’s Cour t promulgated the revi sed Provi sions on

Several  Issues Concerning the Appl i cation of  Law in the Tria l  of  Di sputes Ari sing f rom

Monopol i sti c Acts to fur ther perfect anti trust ci vi l  l i t igation procedures.

·  Anti trust l i t igation has been ri sing gradual l y.  In  2021, there are four eye-catching cases: 

  ByteDance/Tencent case, in  Februar y 2021, Tiktok , a  subsidiar y of  ByteDance, f i l ed a

complaint in  f ront of  the Bei j ing Intel lectual  Proper ty Cour t, accusing Tencent’s WeChat

and QQ ser vi ce of  abusing market dominance by restri cting users f rom sharing content f rom

Tiktok , which excludes and restri cts competi tion.  Tiktok demanded Tencent to stop the

block ing behavior and cla imed for a total  of  RMB 90 mi l l ion for damages and reasonable

expenses;

  Yi fang/Sina Weibo case, in  November 2021, Yi fang f i l ed a complaint in  f ront of  the

Changsha Intermediate People’s Cour t, accusing Weibo’s abuse of  market dominance by

refusing to grant permission to Yi fang to use Sina Weibo’s data for Yi fang’s sentiment

track ing ser vi ces.  Yi fang requested the cour t to order Sina Weibo to permi t Yi fang to use

relevant Sina Weibo’s data under reasonable condi tions and to compensate Yi fang for
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economic losses and reasonable expenses amounting to RMB 5.5 mi l l ion.  We understand

that both ByteDance/Tencent case and Yi fang/Sina Weibo case involve the pol i cy orientation

of  “interconnection (互联互通)”, which may give ri se to the opening and sharing of  cri ti cal

resources, such as user relations and data, deposi ted by leading Internet /  platform

companies.  The fol lowing progress and the f inal  judgement of  these cases wi l l  have a

profound  i nf luence over simi lar business practi ce in  digi ta l  sector in  China;

  Li  Zhen/Al ibaba case, in  Apri l ,  2021, Li  Zhen f i l ed a l awsui t in  f ront of  the Shanghai

Intel lectual  Proper ty Cour t, accusing Al ibaba Group, Al ipay Company, Ant Technology

Group, Taobao Company and Tmal l  Company of  abusing thei r market dominance.  By

restri cting users to use Al ipay as the only payment channel  in  Taobao and Tmal l ,  they

violated Li  Zhen’s f ree choice and fa i r trading rights, and damaged fa i r competi tion in the

payment market.  The Shanghai  Intel lectual  Proper ty Cour t put th i s case on record and

issued an acceptance noti ce in  June 2021.  Thi s case involves the business behaviors of

Al ibaba af f i l i ates in  the “payment” sector ;

  Hi tachi  Metal s/Ningbo rare-ear th metal s companies case, in  2014, four rare-ear th

companies in  Ningbo f i l ed a l awsui t on the grounds that Hi tachi  Metal s abused i ts market

dominance by using i ts sintered NdFeB technology patent.  Thi s i s the f i rst monopoly case

concerning the refusal  to l i cence a non-standard essentia l  patent.  In  Apri l  2021, the

Ningbo Intermediate People’s Cour t i ssued a judgment against Hi tachi  Metal s, whose

behavior was consti tuted a refusal  to trade.  The cour t held that the “essentia l  faci l i t i es

doctrine” should be appl ied to determine whether the refusal  of  the relevant patent

l i cense consti tuted an abuse, and fur ther put for ward f i ve requi rements for the appl i cation

of  th i s principle.  Hi tachi  Metal s appealed against the f i rst-instance judgment in  f ront of

the Supreme People’s Cour t.  The f inal  resul t of  th i s case wi l l  have a great inf luence on the

development of  the appl i cation of  “essentia l  faci l i t i es doctrine” in China’s anti -

monopoly practi ce and on how to balance the interests between anti -monopoly l aw and

intel lectual  proper ty protection.

2、 2021 China Nat ional  Securi ty in Review

Over view of  China’s Foreign I nvestments  Secur i ty  Review

The National  Securi ty Law ef fecti ve since July 2015, i s the fundamental  l aw in relation to

China’s national  securi ty, which establ i shes the regulation f ramework for national  securi ty

review.  Ar ti cle 59 of  the National  Securi ty Law summarizes the scope of  national  securi ty

review, which i s “foreign investments that inf luence or may inf luence national  securi ty,

speci f i c goods or core technologies, Internet information technology products and ser vi ces,

construction projects involving national  securi ty af fa i rs, as wel l  as other major af fa i rs and

acti vi ti es.”

The Foreign Investment Law ef fecti ve since Januar y 2020, being a fundamental  l aw for

foreign investment, establ i shes the foreign investments securi ty review system in Ar ti cle 35,

providing that “the State shal l  establ i sh a securi ty review system for foreign investment,
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under which the securi ty review shal l  be conducted for any foreign investment that would

affect or may af fect national  securi ty.  The deci sion made upon the securi ty review in

accordance wi th the law shal l  be f inal .” 

Under the aforesaid f rameworks, in  December 2020, China’s National  Development and

Reform Commission (“NDRC”) and the Mini str y of  Commerce (“MOFCOM”) jointl y i ssued

the Measures for the Securi ty Review of  Foreign Investments ( the “Securi ty Review

Measures”) , ef fecti ve since Januar y 18, 2021.  The Securi ty Review Measures fur ther

provides a securi ty review system that foreign investments should adhere to.  Prior to i ts

implementation, the securi ty review system concerning foreign investors’ investment in

China i s scattered in the fol lowing appl i cable ru les:

·  Provi sions on Merger and Acquisi tion of  Domesti c Enterpri ses by Foreign Investors(《关于外

国投资者并购境内企业的规定》) i ssued by MOFCOM in 2009, which provides that “In the case of

merger and acquisi tion of  domesti c enterpri ses by foreign investors and obtain ing of  actual

control  of  such domesti c enterpri ses which involve key industries or have an impact on key

industries or may compromise national  and economic securi ty or cause transfer of  actual

control  of  domesti c enterpri ses which own wel l -known trademarks or China’s time-honored

brands, the par ties involved shal l  submi t a f i l ing to the Mini str y of  Commerce”;

· Noti ce on Establ i shment of  Securi ty Review System Per tain ing to Mergers and Acquisi tions

of  Domesti c Enterpri ses by Foreign Investors (《国务院办公厅关于建立外国投资者并购境内企业安全审

查制度的通知》) i ssued by the General  Off i ce of  the State Counci l  in  Februar y 2011, which

provides speci f i c scope, content, operational  mechanism and review procedures of  foreign

investments securi ty review;

· Provi sions of  Mini str y of  Commerce on Implementation of  Securi ty Review System for

Mergers and Acquisi tions of  Domesti c Enterpri ses by Foreign Investors (《商务部实施外国投资者

并购境内企业安全审查制度的规定》) i ssued by MOFCOM in August 2011, which fur ther elaborates

the appl i cable scope and procedures of  foreign investments securi ty review;

· Tria l  Measures on National  Securi ty Review for Foreign Investments in  P i lot Free Trade

Zones (《自由贸易试验区外商投资国家安全审查试行办法》) i ssued by the General  Off i ce of  the State

Counci l  in  Apri l  2015.

The Securi ty Review Measures integrates and perfects the aforementioned rules together. 

According to the Securi ty Review Measures, for foreign investments that would or may af fect

national  securi ty, foreign investors or relevant domesti c par ties should proacti vely declare

the investments to the of f i ce of  the operational  mechanism prior to implementing such

investments.  The of f i ce of  the operational  mechanism (or the “reviewing authori ty”)  i s set

up wi thin NDRC and headed by NDRC and MOFCOM.  The of f i ce under takes the dai l y work

of  foreign investments securi ty review.  More speci f i cal l y:

·  Types of  investments/transactions subject to review: according to the Securi ty Review

Measures, the term “foreign investment” means investment acti vi ti es di rectl y or indi rectl y

conducted wi thin China by foreign investors, which includes the fol lowing: ( i )  investments

in newly constructed projects made in China, or the establ i shment of  enterpri ses in  China,

made by foreign investors, whether independently or jointl y wi th other investors; ( i i )
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acquisi tions by foreign investors of  equi ty rights in , or assets of, enterpri ses in  China by

means of  merger or acquisi tion; ( i i i )  investments made in China by foreign investors

through other means.  Therefore, indi rect investments by foreign investors, such as through

agreement control , shareholding entrustment, trust, reinvestment, overseas transactions and

subscription of  conver tible bonds, are a l so l i kely to fa l l  into the scope of  securi ty review.

· Covered sectors: foreign investment in  the fol lowing sectors i s subject to national  securi ty

review:

  Mil i tar y sectors: investments in  sectors related to national  defense and securi ty such as

mi l i tar y and mi l i tar y-related industries; or in  geographic locations in  close proximi ty of

mi l i tar y faci l i t i es or defense-related industries faci l i t i es.  Note that foreign investments in

such sectors wi l l  be subject to securi ty review, which i s not premised on the element of

“obtaining control”;

  Impor tant sectors: investment in  impor tant sectors related to national  securi ty, such as

impor tant agri cul tural  products, impor tant energy sources, impor tant resources,

manufacture of  major equipment, impor tant infrastructure faci l i t i es, impor tant

transpor tation ser vi ces, impor tant cul tural  products and ser vi ces, impor tant information

technology and Internet products and ser vi ces, impor tant f inancia l  ser vi ces, key

technologies and other impor tant sectors, to the extent that actual  control  of  the invested

enterpri se i s acqui red.  For such investments: ( i )  fur ther assessment on whether the foreign

investor obtains actual  control  of  the investee enterpri se i s requi red.  The Securi ty Review

Measures provides a rather broad def in i tion of  the term “actual  control”, including where

(a)  the foreign investor ’s equi ty interest in  the enterpri se i s not less than 50%; (b)  the

foreign investor ’s equi ty interest in  the enterpri se i s l ess than 50% but i ts voting rights

enable i t to exerci se major inf luence over the resolutions of  the board of  di rectors,

shareholders’ meeting or shareholders’ general  meeting; ( c)  other ci rcumstances that

enable the foreign investor to exerci se major inf luence over the business deci sion making,

human resources, f inances, technology, etc. of  the enterpri se; and ( i i )  fur ther assessment on

whether the investment sector fa l l s wi th in impor tant sectors i s a l so requi red.  The Securi ty

Review Measures only l i sts a general  scope of  “impor tant sectors”.  In  practi ce, the

reviewing authori ty normal l y evaluates whether a securi ty review f i l ing i s requi red on a

case-by-case basi s, tak ing into consideration the speci f i c ci rcumstances of  the concerned

foreign investment. 

Our Obser vat ions

Since the implementation of  the Securi ty Review Measures f rom Januar y 2021:

· Wi th respect to the number of  securi ty review f i l ings, a  handful  of  f i l ings have been

submitted.  Some of  the f i l ings are made passively by the par ties af ter being contacted and

requested by the reviewing authori ty.  The rest of  the f i l ings are made proacti vely by the

par ties, which involve foreign investors’ mergers and acquisi tions of  domesti c enterpri ses

in mi l i tar y sectors or impor tant sectors;

·  Wi th respect to the types of  foreign investments covered by the securi ty review, please

note that a foreign-to-foreign transaction i s not a statutor y exemption, the ri sk  of  being
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subject to national  securi ty review shal l  be assessed based on facts and speci f i c

ci rcumstances ( including the sectors that the transaction may involve) ;

·  Wi th respect to the standards and considerations of  the review, as there are currently no

detai led rules, regulations or guidel ines for implementing the Securi ty Review Measures,

i ssues such as what consti tutes “actual  control  rights” and what fa l l s wi th in “impor tant

sectors” of  foreign investments remain to be clari f i ed by detai led rules and reviewing

practi ces.  As to the securi ty review precedents, the reviewing authori ty i s not legal l y

requi red to and in practi ce wi l l  not di sclose i ts deci sions to the publ i c, regardless of  what

deci sions i t makes, wi th no precedents for reference.  Therefore, in  general ,  the reviewing

authori ty has relati vely great di scretion in interpreting and assessing, on a case-by-case

basi s, the unclear i ssues such as “actual  control  rights”, “impor tant sectors”, and

“foreign investment that would or may af fect national  securi ty”. Such i ssues remain to be

fur ther clari f i ed as the enforcement progresses. 

As i l lustrated above, sector-wise, the Securi ty Review Measures only outl ines sectors subject

to the securi ty review in a relati vely general  manner.  We noti ced that there are some

descriptions wi th respect to the national  securi ty in  the recent strategic pol i cies f rom the

national  l evel  that might be notewor thy:

·  The Outl ine of  the 14th Five-Year P lan released on March 13, 2021 proposes food securi ty,

f inancia l  securi ty and energy securi ty, as wel l  as bio-safety ri sk  prevention and control . 

Speci f i cal l y:

  Food securi ty: ensuring absolute securi ty of  staple food, basi c sel f-suf f i ciency of  grain ,

and adequate supply of  major agri cul tural  and sidel ine products; carr ying out international

cooperation on major agri cul tural  products, improving the mechanism for managing

impor ting agri cul tural  products, diversi fying sources of  impor t, creating domesti c l arge

international  grain merchants and agri cul tural  conglomerate companies; enacting the food

securi ty l aw.

  Financia l  securi ty: enhancing super vi sion of  systemical l y signi f i cant f inancia l  insti tutions

and f inancia l  holding companies, improving the long-term regulator y mechanism of

internet f inance; establ i shing a sound management f ramework of  cross-border capi ta l  f low,

strengthening regulator y cooperation; ensuring the securi ty and control l abi l i ty of  core

information technologies in  the f inancia l  sector, and safeguarding the f inancia l

inf rastructure securi ty.

  Energy and resource securi ty: enhancing the abi l i ty of  sustainable and stable energy

supply and ri sk  management and control , ensuring that basi c coal  supply i s secure, that

core oi l  and gas demand i s met by domesti c supply, and that power supply i s stable and

rel i able; moving ahead wi th the planned di stribution and control  of  strategic coal -to-l iquid

and coal  gas bases, and securing the strategic channels and key nodes.

  Biosafety ri sk  prevention and control : establ i shing the system for biosafety ri sk  prevention,

control , and governance, enhancing national  capaci ty of  biosafety governance; making

overal l  planning for biosafety infrastructure; intensi fying regulation on biosafety resources,

formulating and improving the catalog of  human geneti c resources and biological

resources, and establ i shing a sound ri sk  assessment mechanism of  biotechnology research

and development; putting into practi ce the biosafety l aw; strengthening international
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cooperation on biosafety and tak ing an acti ve par t in  the development of  international

biosafety ru les.

·  On November 18, 2021, the Pol i ti cal  Bureau of  the Central  Committee of  the CPC held a

meeting to del iberate the National  Securi ty Strategy (2021 - 2025) .  According to the Xinhua

News Agency, the meeting emphasized the need to ensure food securi ty, energy and mineral

resources securi ty and impor tant infrastructure securi ty, and to strengthen the protection of

overseas interests, and accelerate the improvement of  governance abi l i ty in  biosecuri ty,

cyber securi ty, data securi ty, ar ti f i cia l  intel l igence securi ty etc.

******

For more detai led questions regarding the anti trust and competi tion, foreign investments

securi ty review in China , please feel  f ree to contact Haiwen par tners Qian Xiaoqiang

(qianxiaoqiang@haiwen-law.com) , LIN Xixiang (l inxi xiang@haiwen-law.com) , or your usual

Haiwen & Par tners contact.
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