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I .  Regulat ion:  Regulat ions  on A dminis t rat ion of  Onl ine Recruitment  Ser vices  and I t s

A ccompanying L ocal  Rules  Took Ef f ect

In  order to regulate human resources market acti vi ti es, the State Counci l  i ssued the

Provi sional  Regulations on Human Resources Market in  Ju ly 2018. Wi th the

populari zation of  onl ine recrui tment, the Mini str y of  Human Resources and Socia l

Securi ty i ssued the Regulations on Admini stration of  Onl ine Recrui tment Ser vi ces (人力

资源和社会保障部令第44号) on March 1, 2021 ( the “Regulation”) , which came into ef fect

on the same day. The Regulation, as the f i rst depar tmental  regulation regulating onl ine

recrui tment ser vi ces in  China, provides stipulations regarding the market access of

onl ine recrui tment ser vi ces, the obl igations of  human resources ser vi ce insti tutions,

employers and individual s, speci f i cation of  ser vi ce of fered, l egal  l i abi l i t i es and other

relevant i ssues.

The Regulation mainly sets out obl igations of  human resources ser vi ce insti tutions

which are requi red to (a)  obtain a qual i f i ed and val id human resources ser vi ce permi t

and present i t to the publ i c; (b)  improve information management in  the course of

onl ine recrui tment; ( c)  not charge deposi ts f rom individual s, and make clear the ser vi ce

i tems, fee rates and other matters in  respect of  onl ine recrui tment. The Regulation al so

emphasizes that ser vi ce insti tutions shal l  obser ve thei r l egal  obl igation relating to the

network securi ty and personal  information protection, and safeguard the integri ty,

conf identia l i ty and avai l abi l i ty of  relevant recrui tment information.

In accordance wi th the Regulation, the main obl igation of  employers i s to ensure that

the recrui tment information provided by them i s l egi timate and authenti c, and contains
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no di scriminator y content in  respect of  ethnici ty, race, gender and rel igious bel ief, nor

set any unlawful  recrui tment condi tions in  terms of  household regi stration, region or

identi ty which may restri ct the f low of  human resources. The main obl igation of

individual s i s to truthful l y provide thei r personal  information and information about

thei r knowledge, sk i l l s and experiences requi red by the posi tion.

After the Regulation came into ef fect, the Bei j ing Municipal  Human Resources and

Social  Securi ty Bureau i ssued the Noti ce on Fur ther Strengthening the Management of

Onl ine Recrui tment Ser vi ces (京人社市场字〔2021〕12号)  on March 29, 2021, which

provides detai led provi sions to suppor t the implementation of  the Regulation local l y.

I I .  Regulat ion:  I nter im Regulat ions  on A dminis t rat ion of  Regis t rat ion and Record of

Directors ,  Super visors  and Senior  Managers  of  F inancia l  H olding Companies

Promulgated

On March 31, 2021, the People's Bank of  China promulgated the Interim Regulations on 

Admini stration of  Registration and Record of  Di rectors, Super vi sors and Senior

Managers of  Financia l  Holding Companies (中国人民银行令〔2021〕第2号) ( the “Interim

Regulations”) , clari fying the qual i f i cations of  di rectors, super vi sors and senior

managers of  Financia l  Holding Companies and providing detai led rules for the record

f i l l ing wi th the People's Bank of  China.

"Financia l  holding company" (“FHC”) refers to a company which has a control l ing

stake in or actual l y control s two or more f inancia l  insti tutions of  di f ferent types, solely

engages in equi ty investment management, and does not di rectl y engage in commercia l

business operations. The "senior managers" def ined in the Interim Provi sions are those

who have deci sion-making power or signi f i cant inf luence on the operation,

management and ri sk  control  of  FHC, and the scope of  which i s sl ightly di f ferent f rom

that under the PRC Corporate Law. The Interim Provi sions speci f ies in  detai l  the

qual i f i cations, experiences, el igibi l i ty cri teria  for di rectors, super vi sors and senior

managers of  FHC.

Previously, the repor ting obl igation regarding di rectors, super vi sors and senior

managers mainly appl ies to securi ti es companies, futures companies and other

f inancia l  insti tutions. After the promulgation of  the Interim Provi sions, the repor ting

obl igation has been extended to FHCs.

Before the Interim Provi sions, the People's Bank of  China has a l ready i ssued, in

succession, the Deci sion of  the State Counci l  on Implementing Access Management of

Financia l  Holding Companies (国发〔2020〕12号)  and the Tentati ve Measures for

Super vi sion and Admini stration of  Financia l  Holding Companies (中国人民银行令〔2020〕

第4号) in September, 2020, which have formed a super vi sion system on FHCs.

I I I .  L ocal  Rules :  Shenzhen Released the F i r s t  L ocal  Sexual  H arassment  Prevent ion

Guide
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The newly ef fecti ve Ar ti cle 1010 of  the Civi l  Code stipulates that enterpri ses should

take reasonable measures ( such as take the necessar y precautions, accept complaints,

and conduct investigation and ensure properly di sposal  of  cases)  to prevent and stop

sexual  harassment in  workplace. On Januar y 15, 2021, n ine depar tments of  Shenzhen

including the Women's Federation, the Publ i c Securi ty Bureau, the Human Resources

and Socia l  Securi ty Bureau and the Intermediate People’s Cour t jointl y i ssued the

Shenzhen Sexual  Harassment Prevention Guide (深妇通〔2021〕1号) ( the “Guide”) . I t i s

the f i rst guiding document on prevention of  sexual  harassment of  i ts k ind i ssued by a

local  government to echo the general  requi rement of  the Civi l  Code.

The Guide consi sts of  seven chapters, providing detai led and operational  provi sions in

terms of  concepts of  sexual  harassment, prevention and education, consul tation and

complaint handl ing, and responsibi l i t i es of  functional  depar tments. The Guide i s

accompanied by the Sexual  Harassment Prevention and Control  System (Sample) , which

can be used as a reference by employers when establ i shing relevant systems.

On the basi s of  the Civi l  Code, the Guide fur ther ref ined the def in i tion, consti tuti ve

requi rements, forms and types of  sexual  harassment. To clari fy what consti tutes the

sexual  harassment, the Guide stipulates that "sexual  harassment" i s a  k ind of  behavior

that "has the nature of  sex", " i s unwelcome and against the vi ctim's subjecti ve wi l l " ,

and "infringes the personal i ty right of  a person by causing bad psychological  feel ing or

creating hosti l e and unfriendly work or study envi ronment towards him or her". Fur ther,

the Guide stipulates that sexual  harassment can come in the forms of  speech, words,

images, physi cal  behaviors. Exceptions for sexual  harassment are a l so l i sted for

reference. The ref inement of  the def in i tion provides an impor tant reference for

employers to introduce relevant ru les and might a l so avoid the l i abi l i ty of  employers

resul ted f rom the variation in the judgement of  sexual  harassment due to blurred

def in i tion.

In addi tion, the notewor thy provi sions in  the Guide mainly include:

1 .  The requi rement of  the Civi l  Code for establ i shing a mechanism to prevent sexual

harassment i s ref ined by the Guide, which speci f ied that employers shal l  appoint a

depar tment tak ing charge of  sexual  harassment prevention work ( such as the labor

union, the human resources depar tment, etc.) ;  an establ i shed sexual  harassment

prevention regulation shal l  include publ i c commitments, clear def in i tions, internal

complaint procedures, di scipl inar y measures, and measures on prohibi tion of

retal i ation. Employers are a l so requi red to conduct regular tra in ing, strengthen

propaganda, and create a good workplace envi ronment.

2 .  In  addi tion, the Guide expressly states that responsible depar tments should pay

attention to protecting the pri vacy of  the par ties concerned when deal ing wi th

complaints, to prevent the vi ctims f rom being harmed again . Suggestions and

requi rements are a l so provided in the Guide for the relevant depar tments of  employers
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to deal  wi th sexual  harassment complaints, including the process of  inter view,

investigation, mediation, and di sposal .

3 .  The Guide al so sets out ci rcumstances where an employer may be exempted f rom

l iabi l i ty i f  relevant measures have been taken. Speci f i cal l y,

Preventive measure: for example, formulation of  sexual  harassment prevention system

and i ssuance of  anti -sexual  harassment reminders, etc.

Di sposal  measures: for example, quick  responding actions to any al legations of  sexual

harassment and appropriate remedial  measures to stop the deterioration of  the

incident in  time.

The Guide may ser ve as a reference template for enterpri ses in  Shenzhen to establ i sh

relevant internal  mechanisms and deal  wi th sexual  harassment incidents, which

provides suppor t for enterpri ses in  acti vely fu l f i l l ing thei r l egal  obl igations. Sexual

harassment has ra i sed more and more attention in recent years. Especia l l y af ter the

promulgation of  the Civi l  Code, i t can be expected that local  guidance on prevention

and control  of  sexual  harassment in  di f ferent local i t i es wi l l  fol low. We wi l l  provide

updates as signi f i cant developments ari se.

I V.  Regional  Rules :  L iaoning I ssued Regulat ions  on Specia l  Protect ions  f or  Female

Employees

On March 1, 2021, the Measures of  Liaoning Province of  Labor Protection on Female

Employees (辽宁省人民政府令第337号)  ( the “Measures”)  came into ef fect, which i s the

f i rst local  regulation specia l l y i ssued for l abor protection of  female employees in

Liaoning province. Compared wi th the national  l evel  ru les such as the Law on the

Protection of  Rights and Interests of  Women and the Specia l  Provi sions on Labor

Protection for Female Employees, the Measures contains some local l y customized

provi sions including the fol lowing, among others:

1 .  The national  ru les prohibi t employers f rom lowering female employees’ wages or

terminating thei r l abor contracts simply on grounds of  pregnancy, tak ing materni ty

leave or under breastfeeding period. Wi th reference to that, the Measures addi tional l y

requi res the employers not to set restri ctions on posi tion promotion, rank promotion

and professional  evaluation against female employees under the abovementioned

si tuations.

2 .  I t stipulates that during menstrual  period, female employees who are diagnosed wi th

severe dysmenorrhea or excessive menstrual  volume shal l  be given 1 to 2 days of f.

Apar t f rom Liaoning province, more than 10 provinces a l so stipulate "dysmenorrhea

leave" for female employees, among which Bei j ing, Zhej iang, J i angxi  and other regions

have speci f ied “dysmenorrhea leave” as paid leave.

3 .  I t adds the provi sion that pregnant employees who have threatened abor tion symptoms

or have a h i stor y of  habi tual  abor tion can take "abor tion leave".
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4 .  Upon appl i cation by the female employee and consent by the employer, the female

employee may take breastfeeding leave unti l  the infant reaches one-year-old. The

salar y during the breastfeeding leave shal l  be determined by the two par ties through

consul tation.

5 .  The posi tion and work ing hours of  female employees wi th postpar tum depression or

menopausal  syndrome may be adjusted, and regular physi cal  check-up for female

employees shal l  be arranged.

V.  L ocal  Rules :  B ei j ing Formulated Pol icy  on I ndiv idual  I ncome Tax Subs idy f or

Overseas  H igh-end Talents  

On Apri l  27, 2021, Bei j ing Municipal  Finance Bureau and other three depar tments

jointl y i ssued the Interim Measures for Admini stration of  Individual  Income Tax Subsidy

for Overseas High-end Talents in  Bei j ing (京财税〔2021〕731号)  ( the “Interim

Measures”) , which made speci f i c provi sions on the appl i cable scope, condi tions,

cal culation methods and procedures of  applying for individual  income tax subsidy for

Overseas high-end talents.

The Interim Measure i s adopted based on the requi rements of  the Reply of  the State

Counci l  on the Work P lan of  Deepening Bei j ing's New Round of  Comprehensive P i lot

Project for Expanding and Opening up the Ser vi ce Industr y to Bui ld a National

Comprehensive Demonstration Zone of  Expanding and Opening up the Ser vi ce Industr y

(国函〔2020〕123号)  and al so wi th reference to the current individual  income tax benef i t

pol i cies of  Guangdong-Hong Kong-Macao Greater Bay Area and Shanghai  Free Trade

Zones Lingang New Area.

According to the Interim Measures, the subsidy shal l  be granted to the overseas high-

end talents work ing in cer tain areas of  Bei j ing for the par t of  thei r actual  individual

income tax burden exceeding 15%, and shal l  be appl ied on an annual  basi s. The

“overseas high-end talents” include foreigners, residents of  Hong Kong, Macao and

Taiwan, returned overseas students and overseas Chinese who have obtained long-term

residency abroad who meet the speci f ied qual i f i cations and condi tions such as “Class

A” work permi t holder, senior management or exper ts of  cer tain qual i f i ed enterpri ses,

etc.

VI .  Cases :  Several  Dif f erent  Regions  Unvei led Typical  L abor  Dispute Cases  A ddress ing

the I ssues  on I dent i f icat ion of  Employment  Relat ionship in  the Context  of  Civ i l

Cont ract  being Signed

In  Apri l ,  2021, J i angsu, Chongqing, Guangdong, Shandong, Chengdu and other

local i t i es publ i shed typical  l abor di spute cases in  succession. The typical  cases released

recently covers a wide range of  contents, including tradi tional  l abor di sputes,

determination of  employment relationship under new business forms and protection of
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employees'  rights and interests during COVID-19 pandemic. The identi f i cation of

employment relations under the new business forms i s sti l l  a  hot topic. J i angsu,

Guangdong, Chongqing and Chengdu respecti vely di scussed the i ssue of  how to

determine the employment relations under a si tuation where the individual s and

employers have reached a ci vi l  l aw contract to govern thei r respecti ve rights and

obl igations.

1 .  J i angsu: Registering the natural  person rendering ser vi ces as an independent business

does not necessari l y exclude the identi f i cation of  employment relationship

The defendant company i s a takeout del i ver y ser vi ce provider, and the pla inti f f  i s an

individual  engaged in del i ver y work at the company wi thout signing an employment

contract. On October 4, 2018, the pla inti f f  suf fered a traf f i c accident whi le del i vering

the takeout. The major di spute of  the case i s whether or not a de facto employment

relationship exi sts between the par ties. The defendant provided a Project

Subcontracting Agreement to prove that the pla inti f f  was an independent business. The

cour t found that the agreement was not actual l y signed by the par ties and the date

when the pla inti f f  was i ssued wi th the business l i cense to be of f i cia l l y approved as an

independent business was October 10, 2018, l ater than the accident, which therefore,

according to the cour t, shal l  not be taken into account in  determining whether a de

facto employment relationship i s establ i shed. Consequently, in  view of  the level  of

control  exerci sed by the company over the riders, such as attendance management and

orders di stribution, the cour t determined that the employment relationship had been

establ i shed between the par ties.

In  th i s case, a lbei t that the company lost the case par tl y because no val id ci vi l  l aw

agreement was found to be concluded and the individual  had not been admi tted as an

independent business when the accident happened, the cour t a l so considered the

control  exerci sed by the company over the riders and detai l s of  assignment and

ful f i l lment of  work . Therefore, i t i s not safe to conclude that the de facto employment

relationship can be ruled out solely by two par ties entering into a ci vi l  l aw contract or

regi stering the individual  as an independent business.

2 .  Guangdong: The conclusion of  a ci vi l  l aw contract between the individual  and the

company does not necessari l y exclude the identi f i cation of  employment relationship

In Apri l  2016, the individual  joined an aluminum company as a boi ler worker wi thout

signing an employment contract or contributing socia l  insurance. In  Apri l  2018, the

company signed a contracting agreement wi th the individual , stipulating that no

employment relationship exi sted between the two par ties. Later, the individual  fel l

down at work and caused an in jur y. Because of  the impediment to be identi f i ed as work

injur y (due to lack  of  employment contract) ,  di spute arose between par ties on whether

there was an employment relationship between them. Guangdong Higher People's Cour t

heard the case and held that: the employment relationship between the two par ties

shal l  be deemed establ i shed i f  the worker was engaged in paid work arranged by the
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employer, the work was done in the workplace of  the employer and the individual  was

subject to the labor management of  the employer. The de facto employment

relationship shal l  not be automatical l y excluded only based on a ci vi l  l aw contract

whereby i t i s agreed that no employment relationship would be establ i shed.

3 .  Chengdu: Identi f i cation of  employment relationship should be based on the

substantive review of  the factual  elements

The individual  concerned entered into both a wri tten employment contract and a ci vi l

l aw contract for garbage clearance ser vi ce wi th a garbage clearance company on the

same day. The company argued that on account of  the exi stence of  the contract for

garbage clearance, ci vi l  l aw relationship rather than employment relationship shal l

prevai l .  On review of  the two agreements and on the facts found regarding the labor

management posed by the company on the individual , payment of  salar y, contribution

of  socia l  securi ty and so on, the cour t decided that the employment relationship,

instead of  ci vi l  l aw relationship was establ i shed between the par ties. In  addi tion to the

forgoing, the cour t went beyond and concluded that even i f  no wri tten employment

contract was in  place, evaluation of  the factual  ci rcumstance as mentioned above wi l l

a l so be conducted and considered in a substantive way such that the same conclusion

wi l l  be reached never theless.

4 .  Chongqing: The calculating method of  remuneration does not necessari l y impact the

identi f i cation of  employment relationship

The individual  engaged in express del i ver y for an express del i ver y company, and he wi l l

receive 1 yuan for each del i ver y to be settled monthly. During the process of  work-

related in juries identi f i cation, di spute on whether they have establ i shed employment

relationship arose. The cour t held that a l though the company did not sign a wri tten

labor contract wi th the individual , the individual  went to the company on time ever y

day to col lect the couriers and was responsible for the del i ver y of  the courier in  a

speci f i c area as assigned by the company. The worker fol lowed the employer ’s

instructions in  respect of  work ing hours, place of  work , work content etc. and the

company has conducted ef fecti ve management over the individual . Therefore, i t should

be recognized that the employment relationship has been establ i shed.

Wi th the vigorous development of  various new business and staf f ing models, in

practi ce, i t i s not rare for enterpri ses and individual s to conclude civi l  agreements

instead of  employment contract, def in ing the legal  nature of  the relationship as

independent ser vi ce relationship, contracting relationship, subcontracting relationship,

cooperati ve relationship, etc. However, when there i s a di spute between the two par ties

on whether there i s an employment relationship, the cour t wi l l  not only consider the

terms of  the mutual  agreement between the two par ties, but a l so wi l l  make a judgment

case-by-case according to the speci f i c ser vi ce model  of  the two par ties, usual l y

examining the degree of  management the employer posed upon the individual , the

structure of  compensation, whether the ser vi ces provided by the individual  consti tute a
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par t of  the company's business and other factors.

However, due to the variety and f lexibly of  the new business models today, the

determining elements of  employment relationship mentioned above are being

chal lenged constantly, which leads to var ying subjecti ve di scretion in judicia l  practi ce.

The balance of  socia l  interests and the inf luence on the industr y super vi sion pol i cy

may be taken into account by the cour ts and the labor arbi tration committees.

Therefore, enterpri ses wi th strong dependence on f lexible employment models should

pay specia l  attention to the fact that a mutual  agreement between par ties to ru le out

the employment relationship apparently cannot save the company f rom bearing

employer l i abi l i t i es and a comprehensive evaluation tak ing into consideration the

speci f i c features in  business model  and industria l  background should be conducted. 

***

*Discla imer : Thi s newsletter i s for general  information only and does not consti tute our

legal  advice or legal  opinions. For fur ther di scussions, please consul t your regular

contact at our f i rm, or any of  the fol lowing Haiwen Labor Law Team members.
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