
HAIWEN & PARTNERS

Memo regarding Legal Update on PRC Foreign Investment Law

On March 15, 2019, China’s national  l egi slature, the PRC National  People’s Congress

(“NPC”) , adopted the PRC Foreign Investment Law, a l andmark legi slation that wi l l

bring fundamental  changes to the PRC foreign investment regulation regime.  The PRC

Foreign Investment Law wi l l  take ef fect as of  Januar y 1, 2020.  Thi s memo intends to

provide a summar y of  the new law for your information.  Thi s memo has three par ts,

star ting wi th a brief  introduction of  the exi sting foreign investment regulation regime,

fol lowed by a brief  summar y of  the new law and ends wi th the new law’s possible

practi cal  impact on foreign investment deal s. 

A.  The Exis t ing Foreign I nvestment  Regulat ion Regime

1 .  The A pproval  B ased Regime Pr ior  to October  1 ,  2 0 1 6  

The exi sting regulator y regime was establ i shed wi th the promulgation of  the Sino-

foreign Equi ty Joint Venture Enterpri se Law in 1979.  In  1986 and 1988, respecti vely, the

Foreign Owned Enterpri se Law and the Sino-foreign Cooperation Joint Venture

Enterpri se Law were promulgated, thereby completing the trio of  the so cal led "Three

FIE Laws", which consti tute the three pi l l ars of  the foreign investment regulator y

regime that governed foreign investment matters for the past three decades. The

abbreviation "FIE" stands for foreign invested enterpri ses. 

Under the Three FIE  Laws, a l l  foreign investments into China and thei r subsequent

changes requi re prior, case-by-case approval  f rom MOFCOM or i ts local  branches.  In  i ts

del iberation of  each case submi tted for approval , MOFCOM would review not only the

background of  the foreign investor, the industr y and project that the foreign investor

intends to engage in , but a l so the corporate governance terms of  the FIEs to be

establ i shed.  Joint venture contracts and ar ti cles of  associations of  FIEs are to become

effecti ve only af ter MOFCOM approval  i s granted.  As a resul t,  FIEs have been subject to

a paral lel  series of  regulations in  addi tion to the PRC Company Law (which was

promulgated in 1993) .  

The Approval  Based Regime, which played a pivotal  role in  the in i ti a l  opening up of

China to the external  world and in bringing in foreign capi ta l  and technologies into

the Chinese market, had long seemed excessive and inef f i cient.  I t prolonged the

approval  process, increased regulator y costs for foreign investors and to some extent,

impeded f ree competi tion and l iquidi ty f low.

2 .  The Current  Record F i l ing System

The PRC government had acutely real i zed the restri ctions of  the old approval  based
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regulator y regime and had explored ways of  reformation and after testing on a pi lot

basi s in  several  speci f i ed regions, adopted the currently ef fecti ve nationwide record

f i l ing system ef fecti ve as of  October 1, 2016.  The currently ef fecti ve recording f i l ing

system takes a modest approach that involves minimum changes to the exi sting set of

laws and regulations but sti l l  ef fecti vely grants a pre-establ i shment national  treatment

to foreign investors in  most of  thei r foreign investment acti vi ti es in  China.  Thi s i s

achieved by the fol lowing three steps:

Amendment to the Three FIE  Laws:  On September 3, 2016, the Standing Committee of

NPC passed amendments to the Three FIE  Laws.  Each law i s amended by adding an

ar ti cle which provides that, wi th respect to matters involving FIEs that are not captured

by the specia l  admini strati ve measures speci f ied by the State, a  record-f i l ing

requi rement, instead of  the approval  requi rement other wise provided in the laws, wi l l

be appl i cable.  These amendments took ef fect on October 1, 2016.  These amendments

la id the legi slati ve basi s for the record f i l ing system and al so authori zed the State

Counci l  to promulgate "specia l  admini strati ve measures", a .k .a . the "negative l i st" . 

Fi l ing Measures Promulgated by MOFCOM:  On October 8, 2016, MOFCOM publ i shed

Provi sional  Measures for Fi l ing Admini stration of  Establ i shment and Changes of

Foreign-invested Enterpri ses, setting for th detai led guidance wi th respect to the scope

of  appl i cation of  the f i l ing system, the timing, process, and information requi rement of

the f i l ing, authori ties in  charge of  the f i l ing, and etc. 

Negative Li st:   As of  October 8, 2016 and as approved by the State Counci l ,  NDRC and

MOFCOM have adopted a “negative l i st” and have updated such l i st for a couple of

times, wi th the currently ef fecti ve one promulgated in June, 2018.   

In  general ,  the current record f i l ing system has fu l f i l l ed i ts purpose of  simpl i fying

foreign investment process and granting “pre-establ i shment national  treatment” to

foreign investors.  However, the expectation for a uni f ied foreign investment l aw i s sti l l

ver y h igh for reasons including: ( i )  FIEs are sti l l  subject to the Three FIE  Laws in

addi tion to the Company Law, l eading to potentia l  conf l i cts between the two sets of

laws; ( i i )  demands f rom foreign investors for more transparency and cer tainty in

foreign investment regulation, faci l i tation and protection are sti l l  h igh.  And after

several  years’ del iberation, the PRC Foreign Investment Law f inal l y comes into stage.

B.  The PRC Foreign I nvestment  L aw

Upon i ts ef fecti veness as of  Januar y 1, 2020, the PRC Foreign Investment Law wi l l

replace the Three FIE  Laws and become the uni f ied and fundamental  l aw on foreign

investment matters.  

The goal  of  the new law, as provided in Ar ti cle 1 of  the law, i s to fur ther expand

opening-up, vigorously promote foreign investment, protect the legi timate rights and

interests of  foreign investors, and standardize the management of  foreign investment. 
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As commented by vi ce chai rman of  the NPC Standing Committee, the new law shows

China’s wi l l  and determination to fol low through wi th reform and opening up in a new

histori cal  context. 

The new law in total  has 42 ar ti cles provided in 6 chapters.  Main contents and

highl ights of  the new law are summarized as below.  We al so include in the last par t of

thi s section our obser vation regarding the future implementation of  the new law. 

1 .  Equal  Treatment  between Domest ic  and Foreign I nvestors

Pre-establ i shment National  Treatment plus Negative Li st System.  The new law provides

that the state shal l  manage foreign investment according to the system of  pre-

establ i shment national  treatment plus a negative l i st .  The pre-establ i shment national

treatment requi res that treatment given to foreign investors and thei r investment

during the investment access stage shal l  not be inferior to treatment af forded to PRC

domesti c investors and thei r investment except where a foreign investment i s captured

by the negative l i st .   The negative l i st refers to specia l  admini strati ve measures for

foreign investment access in  speci f i c f i elds to be promulgated, or authori zed to be

promulgated by the State Counci l .

Equal  Treatment post-establ i shment?  The new law provides f rom various angles that

FIEs should be treated equal l y wi th pure domesti c enterpri ses.  According to the new

law, FIEs wi l l  equal l y enjoy government pol i cies suppor ting enterpri se development,

and be able to par ti cipate in  standard-setting on an equal  footing and in government

procurement through fa i r competi tion.

2 .  Foreign I nvestment  Protect ion 

The new law dedicates a fu l l  chapter to investment protection.  Notable mechanisms

include:

 

1)Non-expropriation.  The State shal l  not expropriate foreign investors’ investment in

general ,  and i f  under specia l  ci rcumstances an expropriate or requisi tion i s necessar y

as per the requi rement of  publ i c interests, i t should be taken according to statutor y

procedures wi th a timely, fa i r and reasonable compensation. Thi s i s a  continuation of

the basi c posi tion taken by the Three FIE  Laws. 

2)Free Cross-border Fund Flow.  The contribution, prof i t ,  investment returns,

compensation and indemni ty made or obtained by foreign investors can be remi tted

outside or inside China in renminbi  or foreign currency f reely according to law.

3) Intel lectual  Proper ty Protection.  The State protects intel lectual  proper ty rights of

foreign investors and FIEs and the government shal l  not force technology transfers.

4)Governmental  Off i cia l’s Conf identia l i ty Obl igations.  Governmental  depar tments and
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thei r of f i cia l s shal l  keep conf identia l  the trade secrets of  FIEs they learn about in  the

course of  performing thei r duties.

5)Restri ctions on the government’s power.  The governments at a l l  l evel s shal l  not

formulate any rules that may impai r FIEs’ legi timate rights and interests or increase

thei r obl igations, set any market access or exi t condi tions or other wise inter vene thei r

ordinar y operation. The new law al so stipulates that local  governments shal l  fu l f i l l

thei r pol i cy promises and al l  types of  l egal  contracts wi th FIEs, other wise, FIEs shal l  be

compensated for thei r losses.

6)FIEs complaints mechanism.  The State shal l  establ i sh a complaint mechanism for FIEs

and timely handle problems encountered by FIEs or thei r investors. 

I t i s wor th noting that 3, 4, 5 and 6 above are new elements that were not found in the

Three FIE  Laws.  Whi le th i s does not necessari l y mean that such protection was non-

exi stent currently ( for example, the various PRC intel lectual  proper ty l aws do provide

protection to FIEs) , having these codi f ied into a fundamental  l aw does send a strong

signal  of  the PRC government’s commitment to providing enhanced protections to

foreign investors in  these regards.    

3 .  I nvestment  Management  

With Pre-establ i shment National  Treatment plus Negative Li st System as the basi s, the

new law adopts the fol lowing investment management principles for foreign

investment:

Organizational  governance.  Depending on the organizational  form, the PRC Company

Law or the PRC Par tnership Law shal l  apply wi th respect to an FIE’s organization.  Thi s

wi l l  put an end to the confusion caused by the di screpancies between the Three FIE

Laws and the Company Law. 

Information repor t system.  The State shal l  establ i sh a foreign investment information

repor t system. Foreign investors or FIEs shal l  submi t investment information to the

competent depar tment for commerce through the enterpri se regi stration system and

the enterpri se credi t information publ i ci ty system.  The content and scope of

information subject to the repor ting obl igations shal l  be determined under the

principle of  necessi ty.

National  securi ty review system.  The State shal l  establ i sh a securi ty review system for

foreign investment, under which a securi ty review shal l  be conducted for any foreign

investment af fecting or having the possibi l i ty to af fect the state securi ty.

Others.  In  addi tion to the above, FIEs shal l  a l so be subject to the laws and regulations

relating to anti -trust, taxation, accounting, foreign exchange, employee protection,

socia l  insurance contribution, etc. .   These laws and regulations are in  general  appl ied
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equal l y to FIEs and pure domesti c enterpri ses.    

4 .  I mplementat ion of  the New L aw

I t shal l  be cer tain that wi th uni f ied provi sions for the entr y, promotion, protection, and

management of  foreign investment, the new law wi l l  provide stronger protection and a

better business envi ronment for foreign investors.  However, as the new law only

provides for the most basi c principles for the regulation of  foreign investment, and i ts

implementation would involve the actions f rom various governmental  agencies, many

matters and i ssues are sti l l  pending clari f i cation and more detai led guidance to be

given by the State Counci l ,  the MOFCOM, and other relevant governmental  agencies by

way of  implementation rules.  Such matters and i ssues include, for example, what wi l l

trigger national  securi ty review and how wi l l  such review be conducted, what’s the

relationship between the current record f i l ing system and the information repor t

system, the transi tion arrangement between now and the ef fecti ve date of  the new law,

and etc. .   We expect more detai led regulations and rules regarding the implementation

of  the new law to be promulgated in the near future. 

C.  Poss ible Pract ica l  I mpact  on Foreign I nvestment  Deals

In  addi tion to the general  expectation that the new law wi l l  provide a stronger

protection and a better business envi ronment for foreign investment in  China, below

are several  practi cal  points regarding exi sting and/or future foreign investment in

China:

Transaction documents.  Previously, in  addi tion to other deal  speci f i c documents, ever y

transaction would have the fol lowing three transaction documents as per the

requi rement of  the FIE  Laws: an equi ty purchase agreement ( i f  the foreign investment i s

not a green f ield one) , a  joint venture contract ( simi lar to a shareholders agreement)

and an ar ti cles of  association.  Under the new law, the joint venture contract wi l l  no

longer be a statutori l y requi red document.  But the par ties may sti l l  choose to have a

shareholders agreement.  

Corporate governance. As noted above, prior to the new law, the FIEs are subject to the

Three FIE  Laws in addi tion to the Company Law, and where there are di screpancies, the

general  principle i s that the Three FIE  Laws shal l  prevai l  as they are specia l  ru les

appl i cable to FIEs.  For an Sino-foreign joint venture, the key di f ferences between the

Three FIE  Laws and the Company Law include ( i )  the highest internal  authori ty for a

Sino-foreign joint venture i s the FIE’s board of  di rectors whi le under the Company Law

the highest internal  authori ty i s the shareholders’ meeting; ( i i )  under the Three FIE

Laws, cer tain matters are subject to the unanimous approval  whi le under the Company

Law the highest statutor y threshold for a shareholders resolution i s a supermajori ty

approval  (2/3 of  the total  voting rights)  and the par ties’ voting rights do not need to

be in propor tion to thei r respecti ve capi ta l  contribution i f  the JV takes the form of  a

l imi ted l i abi l i ty company.   The new law grants a f i ve years transi tion period for the
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exi sting FIEs to change thei r organizational  structure in  accordance wi th the new law.   

Dividend di stribution.  Under the Three FIE  Laws, for a Sino-foreign joint venture the

dividend di stribution shal l  be made in propor tion to the JV par ties’ capi ta l

contribution, causing f rustrations to the par ties who intend to adopt a more f lexible

dividend di stribution mechanism.  Under the Company Law, however, dividend

distribution does not need to be in propor tion to the shareholders’ capi ta l

contribution for a l imi ted l i abi l i ty company i f  the shareholders provide so in the AOA. 

Therefore, under the new law regime, there i s more f lexibi l i ty regarding dividend

distribution arrangement i f  the par ties intend to do so. 

Information Repor t System. It remains to be clari f i ed by more detai led implementation

rules, but we would expect that the requi rements shal l  not be more onerous than the

current record f i l ing system. 

Ending Note: as said above, th i s memo intends to give you a brief  update regarding

the new PRC Foreign Investment Law.  Al so noted above, many matters and i ssues

regarding the implementation of  the new law are sti l l  pending clari f i cation and more

detai led guidance f rom the State Counci l ,  the MOFCOM, and other relevant

governmental  agencies.  Therefore, th i s memo does not intend to provide a fu l l  and

exclusive guidance regarding the new law and we wi l l  keep you posted regarding any

updates.  

2019-03-19
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