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On Apri l  6, 2022, the People's Bank of  China, together wi th the National  Development

and Reform Commission, the Mini str y of  Justi ce, the Mini str y of  Finance, the China

Banking and Insurance Regulator y Commission, the China Securi ti es Regulator y

Commission, and the State Admini stration of  Foreign Exchange, drafted the “Financia l

Stabi l i ty Law of  the People's Republ i c of  China (Draft for Comments)” (hereinafter

referred to as the “Draft of  Financia l  Stabi l i ty Law” or “Draft”) , and sol i ci t

comments f rom the publ i c ( the deadl ine for feedback i s May 6, 2022) . Thi s ar ti cle

brief l y looks at i ts l egi slati ve background, signi f i cance of  promulgation, and analyzes

the ri sk  prevention and control  mechanism that i t proposes.

I .  The legis lat ive background and the s ignif icance of  the F inancia l  Stabi l i t y  L aw

Proposal s f rom industr y and academia for the establ i shment of  the Financia l  Stabi l i ty

Law have appeared many times as earl y as the beginning of  the 21st centur y. In  recent

years, the turbulent international  si tuation and the pattern of  China's own economic

development have accelerated the promulgation of  the Draft of  Financia l  Stabi l i ty Law.

Since 2020, the global  spread of  the Covid-19 pandemic and the world's worst

economic recession since World War I I  have made the economic si tuation at home and

abroad increasingly severe and compl i cated. At th i s moment, the overal l  ri sk  prevention

and control  capabi l i t i es of  a state are par ti cularl y impor tant. The course of  China’s

economic development a l so ref lects the need for f inancia l  ri sk  prevention.

In 2020, the Fi f th P lenar y Session of  the 19th Central  Committee of  the Communist

Par ty of  China proposed the “14th Five-Year P lan,” one goal  of  which i s to

continuously improve the regulator y system and mechanism to prevent and resolve

materia l  ri sks, especia l l y f inancia l  ri sks. According to the 14th Five-Year P lan, the

f inancia l  ri sk  prevention and control  measures on the macro-level  perspecti ve include

the fol lowing three impor tant aspects: f i rst,  bui ld a modern central  bank system,

improve the money supply regulation mechanism, and faci l i tate the market-based

interest rate formation and transmission mechanism; second, construct f inancia l

systems and mechanisms to ef fecti vely suppor t the real  economy, enhance the

inclusiveness of  f inancia l  ser vi ces, and increase the propor tion of  di rect f inancing;

th i rd, improve the modern f inancia l  super vi sion system, and ref ine the f inancia l  ri sk

prevention, warning, di sposal , and accountabi l i ty system. At the National  People's

Congress and the Chinese People's Pol i ti cal  Consul tati ve Conference in 2021, many

representati ves suggested the establ i shment of  the Financia l  Stabi l i ty Law. In  August

2021, the 10th meeting of  the Central  Finance and Economics Commission made the

“Repor t on Preventing and Resolving Materia l  Financia l  Ri sks, and Pursuing Stable

Developments in  Finance,” and continued to focus on the stabi l i ty of  the f inancia l
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market. Thereafter, the People's Bank of  China accelerated the formulation of  the

Financia l  Stabi l i ty Law in response to the repor t, and the government work repor t in

March 2022 fur ther mentioned that a Financia l  Stabi l i ty Guarantee Fund should be

establ i shed to promptly deal  wi th f inancia l  ri sks in  a systemati c manner.

The promulgation of  the Draft of  Financia l  Stabi l i ty Law plays an impor tant strategic

role in  maintain ing the state's long-term stabi l i ty, establ i shing a fu l l y coordinated and

organized f inancia l  stabi l i zation mechanism, and making up for the shor tcomings of

the ri sk  di sposal  system. Liu Guiping, the deputy governor of  the People's Bank of

China, wrote in  the si xth i ssue of  “China Finance” in 2021 that a “Financia l  Stabi l i ty

Law” was imperati ve to have as i t would: (1)  meet the urgent needs to prevent and

resolve systemic f inancia l  ri sks; (2)  timely conclude and codi fy the experience of  the

resolution and di sposal  of  domesti c f inancia l  ri sk , and improve the f inancia l

stabi l i zation mechanism; (3)  solve the substantia l  problems in the f inancia l  stabi l i ty

task  and ensure the smooth implementation of  the next stage of  f inancia l  ri sk

prevention and resolution; (4)  draw on the experience of  international  regulator y

reform for China; and (5)  strengthen the top-down design and overal l  coordination of

f inancia l  stabi l i ty and improve the f inancia l  regulator y system.

I I .  Main Contents  of  the Draf t

The Draft has 6 chapters and 48 provi sions, consi sting of  the general  provi sions,

f inancia l  ri sk  prevention, f inancia l  ri sk  resolution, f inancia l  ri sk  di sposal , l egal

responsibi l i t i es, and supplementar y provi sions. I ts main contents include: 

A .  I mprove the regulator y  mechanism of  f inancia l  s tabi l i t y

·  The National  Financia l  Stabi l i ty and Development Coordination Mechanism (Financia l

Committee of  the State Counci l )  shal l ,  acting as the coordinator for f inancia l  stabi l i ty,

reform, and development, di rect and carr y out the prevention, resolution, and di sposal

of  materia l  f inancia l  ri sks, and submi t substantia l  matters for approval  as necessar y

according to relevant procedures.

·  The relevant government agencies and local  governments shal l ,  in  accordance wi th

the divi sion of  responsibi l i t i es and the requi rements of  the Finance Committee, perform

thei r duties of  preventing, resolving, and di sposing of  f inancia l  ri sks in  accordance

wi th the law, and closely coordinate and cooperate to form a joint ef for t.

·  Deposi t Insurance Fund management insti tutions and Industr y Securi ty Fund

management insti tutions shal l  perform thei r duties in  accordance wi th the law, and

play the role of  market-based and law-based di sposal  platforms.

B .  Emphas is  on l icensed operat ion

No uni t or individual  may establ i sh a f inancia l  insti tution wi thout approval , and may

not engage in or engage in di sgui sed forms in f inancia l  business acti vi ti es. 

C.  Consol idate the respons ibi l i t ies  of  a l l  par t ies  f or  f inancia l  r isk prevent ion,

resolut ion,  and disposal
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·  Consol idate the subject responsibi l i t i es of  f inancia l  insti tutions and thei r major

shareholders and actual  control lers, strengthen f inancia l  insti tutions'  prudentia l

operation obl igations, and strengthen access and regulator y requi rements for major

shareholders and actual  control lers.

·  Consol idate the stabi l i ty maintenance responsibi l i t i es of  local  governments, and

proacti vely resolve regional  f inancia l  ri sks in  a timely manner.

·  Consol idate the regulator y responsibi l i t i es of  the f inancia l  regulator y authori ties,

earnestl y perform the responsibi l i t i es of  f inancia l  ri sk  prevention and control

in  each sector of  the f inancia l  industr y, and stri ctl y prevent, correct and deal  wi th ri sks

in a timely manner.

·  The People's Bank of  China plays the role of  the lender of  l ast resor t and maintains

the bottom l ine of  preventing systemic f inancia l  ri sks.

D.  Es tabl ish a  disposal  f und pool ,  set  up a  f und ar rangement  f or  disposal  that  is  f a i r

and order ly

·  Fi rst,  the insti tutions being di sposed of  are requi red to proacti vely rescue themselves

from ri sks. I ts major shareholders and actual  control lers shal l  repleni sh capi ta l  in

accordance wi th the recover y and di sposal  plan or regulator y commitments, and

shareholders and actual  control lers who are responsible for f inancia l  ri sks

shal l  perform sel f-rescue obl igations.

·  At the same time, mobi l i ze market-based funds to par ti cipate in  the merger,

acquisi tion and reorganization of  the di sposed insti tutions, and give play to the

regulator y role of  Deposi t Insurance Funds and Industr y Securi ty Funds as a market-

based and law-based di sposal  platform.

·  I f  regional  stabi l i ty i s endangered, and i t i s sti l l  di f f i cul t to resolve the ri sk  af ter

exhausting market-based measures and stri ctl y implementing the recover y of  assets and

losses, local  publ i c resources shal l  be used in accordance wi th the law.

·  I f  materia l  f inancia l  ri sks endanger f inancia l  stabi l i ty, the Financia l  Stabi l i ty

Guarantee Fund shal l  be used in accordance wi th regulations to ef fecti vely prevent

moral  hazards and keep market di scipl ine.

E.  Es tabl ishment  of  the F inancia l  Stabi l i t y  Guarantee Fund

The Draft proposes to establ i sh the Financia l  Stabi l i ty Guarantee Fund as a

state reser ve fund for the di sposal  of  materia l  f inancia l  ri sk . 

F.  Es tabl ish a  market-based and legal-based r isk disposal  mechanism

·  The Draft provides for addi tional  di sposal  tool s such as the overal l  transfer of  assets

and l i abi l i t i es, the establ i shment of  bridge banks and specia l  purpose vehicles, and the

suspension and termination of  netting settlement.

·  I t i s clari f i ed that the di sposal  insti tutions can implement equi ty, debt wri te-down

and debt-to-equi ty swaps in accordance wi th the law so as to di stribute di sposal  costs.
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·  The Draft provides for the order of  wri te-down of  equi ty and credi tor's rights, and

speci f ies that the income of  credi tors and relevant stakeholders f rom ri sk  di sposal  shal l

not be lower than the income from bankruptcy l iquidation. 

G.  St rengthen accountabi l i t y  f or  v iolat ions  of  laws  and regulat ions

H .  Cross-border  cooperat ion on disposal

In  accordance wi th the principle of  reciproci ty and mutual  benef i t ,  the f inancia l

management depar tment of  the State Counci l  shal l  carr y out information sharing and

super vi sion cooperation wi th overseas regulator y authori ties, so as to deal  wi th cross-

border f inancia l  ri sks in  a timely and ef fecti ve manner and prevent cross-border

contagion of  ri sks. 

I .  Scope of  appl icat ion

The Financia l  Stabi l i ty Law shal l  apply to the branches of  overseas f inancia l  insti tutions

and overseas f inancia l  inf rastructures establ i shed wi thin the terri tor y of  the People's

Republ i c of  China. I f  the People's Republ i c of  China and other countries or regions have

other arrangements for maintain ing f inancia l  stabi l i ty, the relevant arrangements shal l

be fol lowed.

I I I .  A  br ief  analys is  of  the r isk prevent ion and cont rol  mechanism establ ished by the

Draf t

The Draft of  Financia l  Stabi l i ty Law establ i shes a fu l l -process and ful l -chain

arrangement of  f inancia l  ri sk  prevention and control  system. The arrangement consi sts

of  three main processes, namely prevention in advance, resolution during the event,

and di sposal  af ter the event. Some featured mechanisms of  these processes are

analyzed as the fol lows: 

A .  Prevent ion in  advance

The Draft of  Financia l  Stabi l i ty Law focuses on ri sk  prevention in the ri sk  control

mechanism, and i ts Chapter 2 i s devoted to “financia l  ri sk  prevention.” There are 9

ar ti cles in  th i s chapter, which seek to prevent ri sks f rom occurring via a combination of

means including emphasizing l i censed operation, consol idating the responsibi l i ty of

the subjects, strengthening qual i f i cation control  of  shareholders and actual  control lers,

and clari fying the prohibi ted behaviors of  shareholders and actual  control lers. 

In  terms of  the qual i f i cation of  shareholders, the Draft summarizes the practi ce of

shareholder super vi sion of  f inancia l  insti tutions in  recent years, emphasizing that the

major shareholders and actual  control lers of  f inancia l  insti tutions should have good

capi ta l  strength, f inancia l  status, and integri ty records, and comply wi th the prudentia l

condi tions stipulated by laws and admini strati ve regulations. Non-f inancia l  enterpri ses

that act as the major shareholders or actual  control lers of  f inancia l  insti tutions, should

al so have a standardized corporate governance structure, a  clear shareholding

structure, and a sol id ri sk  management and internal  control  mechanisms. In  respect of
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shareholder responsibi l i ty, the Draft emphasizes that i t does not a l low fal se capi ta l

contributions, capi ta l  wi thdrawal , concealment and provi sion of  fa l se f inancia l

accounting repor ts, etc. ,  and prohibi ts the actual  control ler of  a f inancia l  insti tution to

cover up the actual  control  by means of  entrusted equi ty holding on behal f  of  others

and concealment of  interested par ty transactions.

In  addi tion, the Draft incorporates the recover y and di sposal  plan into corporate

governance, and requi res that f inancia l  insti tutions that meet the requi rements

prescribed by the f inancia l  regulators shal l  formulate recover y and di sposal  plans and

provide for arrangements for resuming continuous operations and orderly di sposal

when materia l  ri sks occur. 

B .  Resolut ion dur ing the event

In  terms of  resolution during the event, the f i rst th ing to implement i s the subject

responsibi l i ty of  the f inancia l  insti tution i tsel f.  Upon the occurrence of  ri sk  events such

as abnormal  f luctuations in  regulator y indicators, f inancia l  insti tutions shal l ,  according

to the ci rcumstances, take measures such as reducing the scale of  assets and l i abi l i t i es,

suspending relevant businesses, l iquidating assets, repleni shing capi ta l ,  suspending

distribution of  dividends, and restri cting remuneration of  di rectors, super vi sors, and

senior executives to proacti vely resolve ri sks. In  addi tion, the Draft a l so clari f i es local

governments’ responsibi l i t i es for resolving f inancia l  ri sk  wi thin thei r terri tories, as

wel l  as regulator y authori ties’ responsibi l i t i es wi thin thei r industries.

C.  Disposal  af ter  the event

i .  Sources  of  disposal  f unds  and order  of  use

To reduce thei r rel i ance on publ i c funds in the di sposal  of  ri sks, the Draft adheres to

the principle that f inancia l  insti tutions must f i rst bai l  out themselves and then take

external  a id. I t clari f i es that in  the process of  f inancia l  ri sk  di sposal , relevant funds

and resources should be used in order, that i s,  the major shareholders and actual

control lers of  f inancia l  insti tutions are f i rst requi red to repleni sh capi ta l  in  accordance

wi th the recover y and di sposal  plan or regulator y commitments, and shareholders and

actual  control lers who are responsible for f inancia l  ri sks shal l  rescue the di sposed

f inancia l  insti tutions. Then, market-based funds may be mobi l i zed to par ti cipate in  the

merger and reorganization of  the di sposed f inancia l  insti tutions, and the Deposi t

Insurance Fund and the Industr y Guarantee Fund may provide capi ta l  contributions.

Where regional  stabi l i ty i s endangered and market-based means have been exhausted,

local  publ i c resources are to be tapped. Final l y, the Financia l  Stabi l i ty Guarantee Fund

is to be mobi l i zed when materia l  f inancia l  ri sks are involved and f inancia l  stabi l i ty i s

endangered. To sum up, the order of  funds use i s: the major shareholders and actual

control lers of  the di sposed f inancia l  insti tutions → market-based funds → Deposi t

Insurance Funds and Industr y Guarantee Funds → provincia l  and local  f inance →

Financia l  Stabi l i ty Guarantee Funds. The order i s in  l ine wi th the concept of

marketi zation and rule of  l aw, and al so ref lects the purpose of  consol idating the

subject’s responsibi l i ty and preventing moral  hazard. 
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i i .  F inancia l  Stabi l i t y  Guarantee Fund

On March 5, 2022, the government’s work repor t proposed for the f i rst time to

“establ i sh a Financia l  Stabi l i ty Guarantee Fund, resolve potentia l  ri sks in  market-based

and legal -based manners, and guard the bottom l ine of  non-occurrence of

systemic ri sks.” On March 25, the of f i cia l  websi te of  the China Banking and Insurance

Regulator y Commission pointed out that the task  related to the establ i shment of  the

Financia l  Stabi l i ty Guarantee Fund i s being studied and advanced. I t i s in i ti a l l y

considered that the Financia l  Stabi l i ty Guarantee Fund should be used for the di sposal

of  materia l  ri sks wi th systemic hidden danger, that i t i s to be col lected f rom the market

and used in the market, and that i t should charge fees at di f ferentiated rates for

di f ferent industries and enti ti es so as to balance ri sks, benef i ts, and responsibi l i t i es,

and avoid losses to the state and taxpayers. The Draft codi f ies th i s concept, and i ts

Ar ti cle 29 sets out a f ramework of  systemati c arrangement for the Financia l  Stabi l i ty

Guarantee Fund:

a . Source s  of  t he  Fund: I t i s composed of  funds ra i sed f rom f inancia l  insti tutions,

f inancia l  inf rastructure, and other enti ti es, as wel l  as other funds prescribed by the

State Counci l .  Looking at the experience of  western countries, i t i s expected that

“other funds” may include f i scal  grants and debt f inancing by the Financia l  Stabi l i ty

Guarantee Fund. When necessar y, publ i c funds such as PBOC ref inancings can be used

to provide l iquidi ty suppor t for the Financia l  Stabi l i ty Guarantee Fund, which the

Financia l  Stabi l i ty Guarantee Fund shal l  repay by way of  di sposal  proceeds, incomes,

and industr y fees.

b . Us e  of  t he  Fund:  The detai led arrangement in  relation to the col lection, management

and use of  Financia l  Stabi l i ty Guarantee Funds shal l  be prescribed by the State Counci l .

c . Targe t ing:  The Fund shal l  ser ve as a reser ve fund to fender of f  materia l  f inancia l  ri sks

and as such shal l  be coordinated and managed by the coordinating mechanism for

national  f inancia l  stabi l i ty and development.

i i i .   Resolut ion measures  and tools

The Draft authori zes the f inancia l  regulators to take a series of  di sposal  measures in

di f ferent si tuations in  the di sposal  of  f inancia l  ri sks. These measures include tak ing

over the operation and management of  the di sposed insti tution, transferring business,

assets, and l i abi l i t i es to a th i rd par ty, setting up bridge banks and specia l  purpose

carriers to under take business, assets, and l i abi l i t i es, suspending the termination of

netting settlement, ordering the replacement of  relevant responsible personnel  and

recovering performance compensation, wri ting of f  equi ty and debt, and making debt-

to-equi ty swaps, suspending the transfer of  funds f rom the di sposed insti tution to the

mainland or requi ring i t to recal l  overseas assets. Requi ring group parents of  the

impor tant di sposed insti tution to provide assi stance, and etc.

In  recent years, China has establ i shed many mechanisms and systems in the practi ce of

corporate bankruptcy and reorganization, but the toolbox i s not ri ch enough for the
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disposal  of  f inancia l  ri sks. The Draft provides for addi tional  tool s, one of  which i s the

transfer of  the business, assets and l i abi l i t i es of  the di sposed f inancia l  insti tution to a

thi rd-par ty insti tution, bridge bank , or specia l  purpose vehicle. Ar ti cle 31 of  the Draft

stipulates that i f  the assets and l i abi l i t i es of  the f inancia l  insti tution to be di sposed of

are transferred as a whole, the credi tors and relevant stakeholders may be noti f i ed by

means of  an announcement, and that “[t]he di sposal  measures wi l l  take ef fect when

the announcement i s i ssued, and the business qual i f i cations, l i t igation subject

qual i f i cations, and l i t igation status of  the di sposed f inancia l  insti tutions shal l  be

inheri ted by the assignee.” According to the general  principles and practi ces of

China’s Company Law, a company general l y requi res the credi tor ’s consent or at l east

a cer tain noti ce period to di spose of  a l l  i ts assets and l i abi l i t i es, and the assignee

cannot inheri t business qual i f i cations. Ar ti cle 31 would obviously speed the process up

in a f inancia l  ri sk  di sposal  scenario. In  addi tion, Ar ti cle 35 of  the Draft a l so stipulates

that for bridge banks and specia l -purpose vehicles that are the subject of  the

under tak ing, the f inancia l  authori ties may exempt or modi fy some of  the regulator y

requi rements. In  fact, during the di sposal  of  Baoshang Bank , the method of  asset

transfer was used to a cer tain extent, and the newly establ i shed Mengshang Bank took

over the assets and l i abi l i t i es of  Baoshang Bank's head off i ce and Inner Mongol ia sub-

branch. We expect that the provi sions of  the whole transfer method in the Draft wi l l  l ay

a legal  foundation for the fu l l  use of  th i s tool .

Another h ighl ight i s that for the f i rst time, the Draft empowers the f inancia l

management depar tment to implement equi ty, debt wri te-down (which should be

implemented in the order of  equi ty, subordinated debt, and ordinar y debt) , and debt-

to-equi ty swaps for the di sposed f inancia l  insti tution, and stipulates that the equi ty of

a shareholder shal l  be wri tten down in fu l l  i f  the equi ty interests of  the shareholder in

the di sposed f inancia l  insti tution are not enough to make up for the assets loss of  the

disposed f inancia l  insti tution, and the shareholder refuses to make addi tional  capi ta l

contribution at a l l  or in  an amount enough to make up for the asset loss. Under

China’s current regulator y system, a l though some regulations stipulate that f inancia l

authori ties can mandate relevant shareholders to transfer equi ty or restri ct

shareholders'  rights under cer tain ci rcumstances, the relevant ru les are the

depar tmental  regulations and do not provide suf f i cient legal  ground. The “China

Financia l  Stabi l i ty Repor t” released by the People's Bank of  China in September 2021

pointed out that one of  the obstacles to di sposal s of  h igh-ri sk  f inancia l  insti tutions i s

that the f inancia l  regulators l ack  the necessar y power of  di sposal . From the perspecti ve

of  international  practi ce, the di sposal  authori ty i s general l y given the power to wri te

down the equi ty or other capi ta l  instruments of  the f inancia l  insti tution being di sposed

of, whi le in  China th i s was not the case; as such, equi ty could not be compulsori l y

adjusted unless in  a bankruptcy process; and in the admini strati ve di sposal  stage,

a l though the f inancia l  management depar tment could mandate shareholders to

transfer equi ty, the force of  execution was insuff i cient. Thi s provi sion in the Draft

makes up for th i s shor tcoming.

At the same time, the Draft a l so pays attention to the protection of  the rights of

credi tors. According to the Draft, i f  the credi tors and relevant stakeholders bel ieve that
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i n  the ri sk  di sposal  implemented, thei r income i s lower than the amount they could

other wise get f rom a bankruptcy l iquidation procedure, they may f i l e for an

admini strati ve review, and may fur ther bring an admini strati ve l awsui t for

compensation in f ront of  a cour t i f  they are not sati sf ied wi th the resul t of  the review.

I V.  Trends  and Prospects  f or  F inancia l  Regulat ion

In  recent years, the f inancia l  super vi sion in China has a lways adhered to the keynote of

seeking progress whi le maintain ing stabi l i ty, focusing on ser ving the real  economy, and

deepening f inancia l  reform and opening up. Under the enormous impact of  the Covid-

19 pandemic and the economic recession brought by complex international  si tuations,

the prevention and resolution of  f inancia l  ri sks, especia l l y systemic f inancia l  ri sks, has

been elevated to a top priori ty.

The Central  Economic Work Conference in 2021 cal l s for strengthening the construction

of  the f inancia l  regulator y system and sets the tone of  “seeking progress whi le

maintain ing stabi l i ty,” which means that the f inancia l  regulator y pol i cy in  2022 wi l l

l i kely maintain continui ty to ensure the national  economic securi ty. The Commercia l

Banking Law, the People's Bank of  China Law, and the Anti -Money Laundering Law were

set for preparator y review in the 2021 Legi slati ve P lan of  the Standing Committee of

the National  People's Congress, revi sed drafts of  which have been publ i shed to sol i ci t

publ i c opinions in  2020 and 2021. Simi larl y, the draft revi sion of  the Insurance Law,

contained in the 2021 annual  l egi slati ve plan, i s expected to be released. Al so, the

Financia l  Stabi l i ty Law has been included in the 2022 legi slati ve program. The

promulgation and revi sion of  these fundamental  f inancia l  l aws and regulations wi l l

represent a major upgrade of  the exi sting f inancia l  regulator y regime, which we bel ieve

wi l l  strengthen the top-down design of  the f inancia l  stabi l i ty l egal  system and the

overal l  coordination across industries and depar tments to prevent systemic f inancia l

ri sks and maintain the heal th and stabi l i ty of  the f inancia l  system.
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