
HAIWEN & PARTNERS

Haiwen Comments on the Foreign Investment Law

On March 15, 2019, the Second Session of  the Thi r teenth National  People's Congress of

the People's Republ i c of  China reviewed and adopted the Foreign Investment Law of  the

People's Republ i c of  China ( the “Foreign Investment Law”) , which wi l l  come into

effect on Januar y 1, 2020. From the ci rculation of  the Foreign Countr y Investment Law

of the People's Republ i c of  China (Exposure Draft)  by the Mini str y of  Commerce on

Januar y 19, 2015 ( the “Foreign Investment Law Draft (2015)”)  to the promulgation of

the Foreign Investment Law, the legi slati ve process took more than four years, and the

structure and content of  the Foreign Investment Law under went major changes. Thi s

ar ti cle intends to analyze the signi f i cance of  the adoption of  the Foreign Investment

Law through the presentation of  l egi slati ve evolution in the f ield of  foreign

investment, and on that basi s, comment on the Foreign Investment Law.

1 、 The “Predecessors” of  the Foreign I nvestment  L aw

 

The Thi rd P lenar y Session of  the E leventh Central  Committee of  the Communist Par ty of

China held in December 1978 announced the beginning of  China's internal  economic

reform and opening up to the outside world. In  response to i t ,  the Second Session of

the Fi f th National  People's Congress of  China on July 1, 1979 adopted the Law of  the

People's Republ i c of  China on Sino-Foreign Equi ty Joint Ventures, the Four th Session of

the Sixth National  People's Congress of  China on Apri l  12, 1986 adopted the Law of  the

People's Republ i c of  China on Whol ly Foreign-owned Enterpri ses and the Fi rst Session

of  the Seventh National  People's Congress of  China on Apri l  13, 1988 adopted the Law

of the People's Republ i c of  China on Sino-foreign Co-operati ve Enterpri ses ( col lecti vely

referred to as the “Three Laws on the Foreign-invested Enterpri ses”) . The successive

introduction of  the Three Laws on the Foreign-invested Enterpri ses marked the new

stage of  China's opening up in accordance wi th law, and establ i shed a regulator y

system represented by case-by-case approval  in  the f ield of  foreign investment.

Around 2001, in  order to promote China's accession to the WTO, the Three Laws on the

Foreign-invested Enterpri ses were amended to meet the requi rements of  the WTO rules.

Al though the amendment and the subsequent legi slation and reform in the

admini strati ve f ield did not change the regulator y system of  the case-by-case approval

in the f ield of  foreign investment, the approval  system and procedures for foreign

investment were gradual l y standardized, and the provi sions wi th a strong f l avor of  the

planned economy such as requi ring foreign-invested enterpri ses to make onshore

procurement on a priori ty basi s, or to repor t i ts operation and construction schemes to

the competent authori ties, etc. were deleted. Such changes met the needs of  China’s

adaption to the WTO rules af ter i ts accession to the WTO, and fur ther accelerated the

pace of  China's opening up.
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As the reform and opening up i s transforming f rom the market-driven mode to the

innovation-driven mode, the above-mentioned regulator y system wi th the feature of

emphasizing regulation and neglecting ser vi ce in  the f ield of  foreign investment was

unable to sati sfy the booming development of  various industries in  China and the

demands of  foreign investors for an innovative regulator y system. In Januar y 2015, the

Mini str y of  Commerce publ i shed the Foreign Investment Law Draft (2015)  to sol i ci t

opinions f rom the publ i c. The draft showed the f ramework of  a basi c l aw to uni formly

and systemati cal l y regulate the f ield of  foreign investment, and proposed the new

regulator y system of  pre-establ i shment national  treatment and negative l i st in  the f ield

of  foreign investment, a iming to create a stable, transparent and predictable legal

envi ronment for foreign investors to invest in  China. However, due to the excessively

cumbersome provi sions thereof  and i ts coverage of  many debatable i ssues such as VIE

arrangement and detai led rules of  national  securi ty review system etc. ,  i t sparked f ierce

di scussions in  the market af ter the announcement but fa i l ed to be formal l y

promulgated.

In Apri l  2015, the State Counci l  approved the establ i shment of  cer tain f ree trade zones

to explore the negative l i st regulator y system for foreign investment. Since 2016, the

Three Laws on Foreign-invested Enterpri ses were fur ther revi sed. In  conjunction wi th

the i ssuance and revi sion of  the Provi sional  Measures on Admini stration of  Fi l ing for

Establ i shment and Change of  Foreign Investment Enterpri ses by the Mini str y of

Commerce, the reform of  the regulator y system for foreign-invested enterpri ses was

implemented, and the regulator y system combing the general  f i l ing and the l imi ted

approval  wi th respect to foreign investment captured by the negative l i st was

establ i shed wi th the intention to gradual l y transfer into the new regulator y system of

the pre-establ i shment national  treatment and negative l i st in  the f ield of  foreign

investment.

Based on the above explorations, on December 26, 2018, the National  People's Congress

of  China publ i shed the Foreign Investment Law (Draft)  on i ts of f i cia l  websi te ( the

“Foreign Investment Law (Draft)”) , sol i ci ting opinions f rom the publ i c. Compared wi th

the Foreign Investment Law Draft (2015) , the Foreign Investment Law (Draft)  was much

shor ter in  the sense that the number of  provi sions was reduced f rom 170 to 39 and the

provi sions thereof  were more of  general  guiding principles rather than detai led

implementing rules.  Controversia l  i ssues such as the VIE arrangement as wel l  as detai l s

of  national  securi ty review system were deleted f rom thi s draft. I t clari f i ed the

regulator y system of  pre-establ i shment national  treatment and negative l i st for foreign

investment, and focused on the promotion and protection of  foreign investment. I t a l so

stipulated guiding principles for foreign investment regulator y systems, including the

investment information repor t system, the review system for concentration of

under tak ings and the national  securi ty review system, etc. From December 2018 to mid-

March 2019, the Foreign Investment Law (Draft)  was submi tted to the Standing

Committee of  the National  People's Congress of  China and the National  People's

Congress of  China for review several  times. The Foreign Investment Law off i cia l l y

promulgated general l y fol lows the f ramework of  Foreign Investment Law (Draft)  but i s
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fur ther revi sed and improved.

2 、 Comments  on the Foreign I nvestment  L aw

 

Based on the presentation of  l egi slati ve evolution in the f ield of  foreign investment,

we wi l l  have a gl impse of  the present Foreign Investment Law from the fol lowing three

perspecti ves: the implementation of  the regulator y system of  pre-establ i shment

national  treatment and negative l i st for foreign investment, the promotion and

protection of  foreign investment, and the connections between the Foreign Investment

Law and the exi sting laws and systems. 

The Implementation of  the Regulator y System of  Pre-Establ i shment National  Treatment

and Negative Li st for Foreign Investment

Paragraphs 1 and 2 of  Ar ti cle 4 of  the Foreign Investment Law provide that: “the State

adopts the regulator y system of  pre-establ i shment national  treatment and negative l i st

for foreign investment. For the purpose of  the preceding paragraph, the pre-

establ i shment national  treatment refers to granting to foreign investors and thei r

investments, at the stage of  investment access, the treatment no less favorable than

that granted to domesti c investors and thei r investments; the negative l i st refers to

specia l  admini strati ve measures for access of  foreign investment in  speci f i c f i elds as

stipulated by the State. The State shal l  grant national  treatment to foreign investments

outside the negative l i st .”

More specia l  impl i cations may be seen i f  above provi sions are reviewed together wi th

the “one counter, one form” reform of  foreign-invested enterpri ses’ f i l ing at the

commerce authori ties and regi stration wi th market super vi sion and regulator y

authori ties. Beginning in June 2018, the reform aims to improve the information

exchange and data sharing between the commerce authori ties and market super vi sion

and regulator y authori ties, optimize the appl i cation procedures for foreign-invested

enterpri ses, and reduce the processing time and costs of  enterpri ses. Under th i s

background, the Provi sional  Measures on Admini stration of  Fi l ing for Establ i shment

and Change of  Foreign Investment Enterpri ses (2018 Amendment) , which was i ssued on

June 30, 2018, clari f i es that whi le establ i shing a new foreign-invested enterpri se or

conver ting a domesti c enterpri se into a foreign-invested enterpri se through mergers

and acquisi tions, the relevant enti ty shal l  apply for regi stration wi th the market

super vi sion and regulator y authori ty and repor t the f i l ing information of  the

establ i shment of  the foreign-invested enterpri se to the commerce authori ty onl ine.

When the commerce authori ty obtains the f i l ing information f rom the market

super vi sion and regulator y authori ty, i t should star t the f i l ing procedures and inform

the investors at the same time. However, the above-mentioned foreign-invested

enterpri se sti l l  needs to go through the change procedures via the comprehensive

regulator y system of  the commerce authori ties separately when handl ing subsequent

changes. The reason may be that the scope of  changes stipulated in the Provi sional

Measures on Admini stration of  Fi l ing for Establ i shment and Change of  Foreign
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Investment Enterpri ses (2018 Amendment)  i s broader than the scope of  changes to be

regi stered wi th the market super vi sion and regulator y authori ties. Under the regulator y

system of  pre-establ i shment national  treatment and negative l i st as stipulated in the

Foreign Investment Law, cer tain matters sti l l  remain to be obser ved, such as whether

the foreign-invested enterpri ses outside the negative l i st sti l l  need to submi t the f i l ing

information to commerce authori ties onl ine or even through a separate channel  when

they go through establ i shment regi stration and change regi stration at the market

super vi sion and regulator y authori ties, or whether the f i l ing system of  commerce

authori ties may be changed so the re-submission of  any information that can be

obtained by interdepar tmental  information sharing i s no longer requi red .

Regarding the foreign investment f ields captured by the negative l i st ,  the

implementation measures of  the specia l  admini strati ve measures for access of  foreign

investment remain to be obser ved. For example, for industries wi th expl i ci t

requi rements for equi ty ratio, organizational  form or senior management posi tion

al location, i t remains to be obser ved in suppor ting rules and regulator y practi ces

whether the national  treatment ( i .e. domesti c-invested and foreign-invested enterpri ses

are equal l y treated)  can be granted upon the fu l f i l lment of  the above requi rements, or

the case-by-case approval  regulator y system continues to apply. 

Promotion and Protection of  Foreign Investment

The promotion and protection of  foreign investment i s a major feature of  the Foreign

Investment Law compared to the Three Laws on the Foreign-invested Enterpri ses. Thi s

section wi l l  obser ve the implementation measures of  the Foreign Investment Law in

terms of  the promotion and protection of  foreign investment f rom four aspects:

l egi slation in the f ield of  foreign investment, standard setting and government

procurement par ti cipation rights; technical  cooperation principles; local  pol i cies,

expropriation, requisi tion and local  governments’ commitments; and complaint

mechanism for foreign-invested enterpri ses in  the f ield of  foreign investment. 

Legi slation in the Field of  Foreign Investment, Standard Setting and Government

Procurement Par ti cipation Rights 

Paragraph 1 of  Ar ti cle 10 of  the Foreign Investment Law provides that: “opinions and

suggestions of  foreign-invested enterpri ses shal l  be sol i ci ted by appropriate means

when enacting laws, regulations and rules relating to foreign investment.”

Paragraph 1 of  Ar ti cle 15 provides that: “the State protects the right of  foreign-

invested enterpri ses to legal l y and equal l y par ti cipate in  the setting of  standards, and

reinforces the information di sclosure and socia l  super vi sion for setting standards.”

Ar ti cle 16 provides that: “the State protects foreign-invested enterpri ses’

par ti cipation in government procurement acti vi ti es through fa i r competi tion. Products

produced and ser vi ces provided by foreign-invested enterpri ses wi thin the terri tor y of
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China shal l  be equal l y treated in government procurement according to law.”

In the process of  l egi slation par ti cipation, standards setting and government

procurement, foreign-invested enterpri ses are general l y in  a weak posi tion compared

wi th domesti c enterpri ses and private enterpri ses are general l y in  a weak posi tion

compared wi th state-owned enterpri ses. I t i s expl i ci tl y wri tten in the Foreign

Investment Law that opinions of  foreign-invested enterpri ses shal l  be sol i ci ted in the

legi slation process relating to foreign investment, that foreign-invested enterpri ses

may equal l y par ti cipate in  standards setting in accordance wi th laws, that the products

produced and ser vi ces provided by foreign-invested enterpri ses in  China shal l  be

treated equal l y, and that foreign-invested enterpri ses may par ti cipate in  the

government procurement acti vi ti es through fa i r competi tion and in accordance wi th

the law. The above indicate the conf idence and determination of  the Chinese

government to improve the transparency of  l egi slation in the f ield of  foreign

investment, to advance the promotion and protection of  foreign investment, and to

grant national  treatment to foreign-invested enterpri ses.

Technical  Cooperation Principle

Ar ti cle 22 of  the Foreign Investment Law provides that: “the State protects the

intel lectual  proper ty of  foreign investors and foreign-invested enterpri ses, as wel l  as

the legi timate rights and interests of  intel lectual  proper ty owners and relevant par ties;

any infringement upon intel lectual  proper ty wi l l  be held l i able according to law. The

State encourages technical  cooperation on the basi s of  f ree wi l l  and business ru les in

the process of  foreign investment. Technical  cooperation condi tions may be determined

under the principle of  fa i rness by al l  investment par ties upon equal  negotiation and no

admini strati ve authori ty or of f i cia l s thereof  may force the transfer of  any technology by

admini strati ve means.”

One of  the highl ights of  the Foreign Investment Law i s the expl i ci t inclusion of  “no

admini strati ve authori ty or of f i cia l s thereof  may force the transfer of  any technology by

admini strati ve means.” One of  the goal s of  China's opening up i s to introduce

advanced foreign technology whi le one of  the leverages of  foreign investors i s thei r

advanced technology. Arrangements wi th respect to technology transfer, l i cense and

restri ctions thereof  are usual l y heavi l y negotiated in the process of  foreign investment.

“No admini strati ve authori ty or of f i cia l s thereof  may force the transfer of  any

technology by admini strati ve means” i s the formal  commitment made by China to

address the concerns of  foreign investors, as wel l  as a strong response to the

accusation of  compulsor y technology transfer made by some foreign countries.

Local  Pol i cies, Expropriation, Requisi tion and Local  Governments’ Commitments

Ar ti cle 18 of  the Foreign Investment Law provides that: “a local  people's government

at or above the county level  may, according to laws, admini strati ve regulations and

local  ru les, adopt foreign investment promotion and faci l i tation pol i cies and measures
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within i ts statutor y authori zation.”

Ar ti cle 20 provides that: “the State shal l  not expropriate the investment of  foreign

investors. Under specia l  ci rcumstances, the State may, for the need of  the publ i c

interest, expropriate or requisi te the investment of  foreign investors according to law.

In such case, statutor y procedures shal l  be fol lowed, and fa i r and reasonable

compensation shal l  be made in a timely manner.”

Ar ti cle 25 provides that: “local  people's governments at a l l  l evel s and relevant

depar tments thereof  shal l  honor pol i cy commitments l awful l y made to foreign investors

and foreign-invested enterpri ses and perform al l  contracts entered into according to

law.  I f  any pol i cy commitment or contract needs to be changed for the sake of  national

interests or publ i c interests, the statutor y authori zation and procedures shal l  be

fol lowed, and the foreign investor or foreign-invested enterpri se concerned shal l  be

compensated for losses incurred thereby according to law.”

The level  of  economic development varies across China, and the demand for foreign

investment and ser vi ce capabi l i t i es thereto are a l so di f ferent. The expl i ci t inclusion of

“adopt foreign investment promotion and faci l i tation pol i cies and measures wi thin i ts

statutor y authori zation” not only gives local  governments the pol i cy f l exibi l i ty in

attracting foreign investment, but a l so restri cts the local  governments’ unauthori zed

behavior to attract investment.” In the future, local  governments should change the

ways to attract foreign investment f rom relying on land, tax incentives, and local

subsidies to focusing on providing local  pol i cies ta i lored to local  condi tions and

improving thei r ser vi ce qual i ty.

Wi l l ingly or unwi l l ingly trading or cooperation wi th governments at a l l  l evel s and

relevant depar tments i s a  common si tuation encountered in the process of  foreign

investment. Compared to the Three Laws on Foreign-invested Enterpri ses, the Foreign

Investment Law emphasizes that “fai r and reasonable” compensation should be given

for expropriation and requisi tion, and that any change of  pol i cy commitment or

contract needed for the sake of  “national  interests or publ i c interests” should be

carried out according to law and any loss caused thereof  should be compensated. Such

provi sions l imi t the causes for governments at a l l  l evel s and relevant depar tments to

change thei r pol i cy commitments and contracts, and expressly provide the protection to

the rights of  foreign investors to obtain compensation under the aforementioned

ci rcumstances. I t should be noted that the Foreign Investment Law emphasizes that the

pol i cy commitments and contracts that governments at a l l  l evel s and relevant

depar tments should honor have to be made according to law. In  the future, when

trading or cooperating wi th governments and relevant depar tments, foreign investors

and foreign-invested enterpri ses should make judgments on the scope of  statutor y

authori zation of  governments and relevant depar tments, so as to avoid the si tuations

where the commitments given by or contracts entered into wi th governments or

relevant depar tments cannot be implemented or enforced because thei r acts are ul tra

vi res.
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The Complaint Mechanism for Foreign-Invested Enterpri ses

Ar ti cle 26 of  the Foreign Investment Law provides that: “the State shal l  establ i sh a

complaint mechanism for foreign-invested enterpri ses to timely resolve problems

encountered by foreign-invested enterpri ses or thei r investors, to coordinate and to

promote the implementation of  relevant pol i cies and measures. I f  a  foreign-invested

enterpri se or any of  i ts investors cla ims that the admini strati ve action of  an

admini strati ve authori ty or of f i cia l s thereof  infringes i ts l egi timate rights and interests,

i t may apply for mediation and resolution through the complaint mechanism for

foreign-invested enterpri ses. I f  a  foreign-invested enterpri se or any of  i ts investors

cla ims that the admini strati ve action of  an admini strati ve authori ty or any of f i cia l

thereof  infringes i ts l egal  rights and interests, besides applying for mediation and

resolution through the complaint mechanism for foreign-invested enterpri ses as

prescribed in the preceding paragraph, i t may al so apply for an admini strati ve

reconsideration or f i l e an admini strati ve l awsui t.”

This mechanism i s an assurance of  promotion and protection of  foreign investments.

Al though foreign investors and foreign-invested enterpri ses are not excluded f rom the

current f ramework of  admini strati ve and judicia l  procedures, an independent complaint

mechanism speci f i cal l y ser ving foreign-invested enterpri ses wi l l  contribute to the

implementation of  the promotion and protection of  foreign investments, given the

overloaded capaci ty of  the current f ramework of  admini strati ve and judicia l

procedures. Di f ferent f rom the Foreign Investment Law Draft, the of f i cia l l y promulgated

Foreign Investment Law def ines the “complaint mechanism for foreign-invested

enterpri ses” as a mediation and resolution mechanism, and connects i t to the

admini strati ve reconsideration and admini strati ve l awsui t, making clear that the

complaint mechanism for foreign-invested enterpri ses i s not a preparator y procedure

of  admini strati ve reconsideration or admini strati ve l awsui t in  the f ield of  foreign

investment.

Connections between the Foreign Investment Law and Current Laws and Legal  Systems

Connection wi th International  Treaties and Agreements

Paragraph 4 of  Ar ti cle 4 of  the Foreign Investment Law provides that: “i f  any of  the

international  treaties or agreements to which the People's Republ i c of  China i s a

contracting par ty provides treatments more favorable ( than in th i s Law)  wi th respect to

the access of  foreign investors, such treatments may apply.”

This provi sion harmonizes the national  treatment granted to foreign investors under

the Foreign Investment Law wi th the possible “super-national” treatment that may be

granted to foreign investors f rom cer tain nations or regions under international

treaties or agreements, resolves the potentia l  conf l i cts between domesti c l egi slation

and international  treaties and agreements, and reser ves f l exibi l i t i es for the opening up
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and diplomatic pol i cies of  China as wel l .

Connection wi th Laws including the Company Law and the Par tnership Enterpri se Law

Ar ti cle 31 of  the Foreign Investment Law provides that: “the provi sions of  the Company

Law of  the People's Republ i c of  China, the Par tnership Enterpri se Law of  the People's

Republ i c of  China and other appl i cable l aws shal l  apply to the organizational  form and

structure and operating rules of  foreign-invested enterpri ses.”

Paragraph 2 of  Ar ti cle 42 provides that: “foreign-invested enterpri ses, establ i shed in

accordance wi th the Law of  the People's Republ i c of  China on Sino-foreign Equi ty Joint

Ventures, the Law of  the People's Republ i c of  China on Whol ly Foreign-owned

Enterpri ses or the Law of  the People's Republ i c of  China on Sino-foreign Co-operati ve

Enterpri ses before the ef fecti veness of  th i s Law, may retain the original  organizational

forms for f i ve years af ter the ef fecti veness of  th i s Law. The speci f i c implementing

measures shal l  be i ssued by the State Counci l .”

Instead of  di f ferentiating regulation according to the organizational  forms of

enterpri ses establ i shed under the Three Laws on the Foreign-invested Enterpri ses, the

Foreign Investment Law di rects i ssues of  “organizational  form and structure” to the

Company Law of  the People's Republ i c of  China ( the “Company Law”) , the Par tnership

Enterpri se Law of  the People's Republ i c of  China ( the “Par tnership Enterpri se Law”)

and other appl i cable l aws, and thus on one hand, ef fects the national  treatment to

foreign investors, whi le on the other hand, avoids conf l i cts wi th l aws such as the

Company Law and the Par tnership Enterpri se Law as wel l  as thei r fur ther amendments.

The Foreign Investment Law provides a f i ve-year grace period for foreign-invested

enterpri ses establ i shed under the Three Laws on the Foreign-invested Enterpri ses to

adjust the organizational  forms, etc. The earl i er establ i shed foreign-invested enterpri se

should be reminded to adjust i ts organizational  form per i ts speci f i c si tuation in

accordance to the Company Law or the Par tnership Enterpri se Law. For example, a  Sino-

foreign equi ty joint venture wi th the board of  di rectors as i ts supreme governing body

should establ i sh the shareholders’ meeting, the board of  di rectors and the board of

super vi sors according to the Company Law. We noti ce that compared to the Foreign

Investment Law Draft, the expression that “the speci f i c implementing measures shal l

be i ssued by the State Counci l” wi th respect to the adjustments in  the f i ve-year grace

period i s added to the of f i cia l l y promulgated Foreign Investment Law. We look for ward

to the fol lowing being fur ther elaborated in the implementing measures to be i ssued

by the State Counci l :  ( i )  the speci f i c approaches to adjust organizational  form and

structure and operating rules for the foreign-invested enterpri ses establ i shed under the

Three Laws on the Foreign-invested Enterpri ses to be in conformi ty to the Company

Law, the Par tnership Enterpri se Law and other appl i cable l aws, such as, how to deal

wi th those foreign-invested enterpri ses establ i shed under the Three Laws on the

Foreign-invested Enterpri ses that have specia l  ru les regarding i ts internal  corporate

governance, equi ty transfer, prof i t di stribution and wi thholding of  relevant reser ves,
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etc. ,  and ( i i )  the measures appl i cable to foreign-invested enterpri ses that fa i l  to

complete the adjustment af ter the expi ration of  the f i ve-year grace period.

Connection wi th the Anti -monopoly Law

Ar ti cle 33 of  the Foreign Investment Law provides that: “where a foreign investor

acqui res a domesti c enterpri se in  China or par ti cipates in  the concentration of

under tak ings by other means, i t shal l  be subject to the review of  concentration of

under tak ings according to the provi sions of  the Anti -monopoly Law of  the People's

Republ i c of  China.”

The above provi sion makes clear that the review of  concentration of  under tak ings al so

appl ies to the f ield of  foreign investments, whi le the scope or procedures of  such

review shal l  be subject to the more specia l i zed Anti -monopoly Law of  the People's

Republ i c of  China.

Connection wi th the Current Information Repor t System

Ar ti cle 34 of  the Foreign Investment Law provides that: “the State shal l  establ i sh a

foreign investment information repor t system. Foreign investors or foreign-invested

enterpri ses shal l  submi t investment information to the commerce authori ty through the

enterpri se regi stration system and the enterpri se credi t information publ i ci ty system.

The content and scope of  foreign investment information repor t shal l  be determined

based on the principle of  necessi ty; no separate submission shal l  be requi red wi th

respect to any investment information that can be obtained by interdepar tmental

information sharing.”

The above provi sion makes clear the channel  and scope of  the information repor t. The

channel  of  “the enterpri se regi stration system and the enterpri se credi t information

publ i ci ty system” seems to be the extension of  the “one counter, one form” for the

foreign-invested enterpri se’ commerce f i l ing and market super vi sion and regulator y

regi stration. The principles of  “necessi ty” and “exclusion of  shared information”

may ef fecti vely l ighten the burden of  foreign investors and foreign-invested

enterpri ses regarding such repor ting obl igation.

Connection wi th the Review of  National  Securi ty

Ar ti cle 35 of  the Foreign Investment Law provides that: “the State shal l  establ i sh a

securi ty review system for foreign investment, under which the securi ty review shal l  be

conducted wi th respect to foreign investments that af fect or may af fect national

securi ty. The deci sion on securi ty review legal l y rendered shal l  be the f inal  deci sion.”

Instead of  attempting to establ i sh a detai led national  securi ty review system for

foreign investment wi th a chapter of  27 provi sions in  the Foreign Investment Law Draft

(2015) , the of f i cia l l y promulgated Foreign Investment Law only includes a general  ru le
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with respect to the “securi ty review system for foreign investment.” Before the

implementing measures regarding the speci f i c scope and procedures of  the review are

enacted, the current securi ty review system for foreign investment, establ i shed by the

Notice of  the General  Off i ce of  State Counci l  on Establ i shment of  Securi ty Review

System Per tain ing to Mergers and Acquisi tions of  Domesti c Enterpri ses by Foreign

Investors and the Tria l  Measures on National  Securi ty Review for Foreign Investments in

Pi lot Free Trade Zones, shal l  remain to apply in  th i s f i eld. Considering the types of

foreign investments provided in Ar ti cle 2 of  the Foreign Investment Law and the

structure of  the aforementioned provi sion, i t can be reasonably inferred that the

national  securi ty review system for foreign investment in  the future may be simi lar to

the mode in the pi lot f ree trade zones and cover a l l  types of  foreign investment, rather

than be l imi ted to mergers and acquisi tions of  domesti c enterpri ses by foreign

investors. Such mode of  review may better meet the needs for the protection of

national  securi ty in  compl i cated ci rcumstances that may change f rom time to time as

wel l .

I t i s wor th noting whether “the deci sion on securi ty review legal l y rendered shal l  be

the f inal  deci sion” has the same ef fect as “no admini strati ve reconsideration and

admini strati ve l i t igation may be f i l ed against any deci sion on the national  securi ty

review rendered in accordance wi th the present Chapter ” under the Foreign Investment

Law Draft (2015) . Despi te the fact that the national  securi ty review i s a relati vely

specia l  admini strati ve function of  the government and may involve large amount of

conf identia l  information concerning national  strategy, the exemption of  such deci sion

from admini strati ve reconsideration and admini strati ve l i t igation enti rely may resul t in

the national  securi ty review being a “black hole” in the f ield of  foreign investment i f

the approach of  the Foreign Investment Law Draft (2015)  i s to be fol lowed. It wi l l  be an

impor tant i ssue in the future establ i shment of  national  securi ty review system for

foreign investment as to how to connect the national  securi ty review deci sion wi th

admini strati ve reconsideration and admini strati ve l i t igation under cer tain condi tions.

3 、 Conclus ion 

 

Compared to the drafts in  the process of  l egi slation, the of f i cia l l y promulgated Foreign

Investment Law i s more comprehensive and general .  I t expl i ci tl y speci f i es the

regulator y system of  pre-establ i shment national  treatment and negative l i st in  the f ield

of  foreign investment, clari f i es the principles and rules of  promotion and protection of

foreign investments, and connects wi th the current l aws and legal  systems successful l y.

However, the general i ty of  the provi sions of  Foreign Investment Law al so makes i ts

implementing ef fect remain to be obser ved in the fol lowing implementing measures

and subsequent regulator y practi ce.
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