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I . Quick Vie w of Ne w Re gulations : M ultiple  Re gulatory Rule s  I s s ue d in Se curitie s  and Fund

Indus trie s  to Re gulate  I s s ue s  Re garding M anage me nt of Pe rformance -B as e d  Re mune ration of

Employe e s

The performance-based remuneration of employees in the financial industry is subject to special industry

regulatory requirements. Following the establishment of management mechanism of performance-based

remuneration in banks and insurance industries, (for more information you may refer to the “Haiwen Obs ervation |

Interpretat ion of New Regulat ions : Performance-bas ed Remuneration Recovery and Deduction Sys tem for Banks  and

Ins urance Ins t itut ions  - Regulatory Pers pective and Labor Law Pers pective”), securities and fund industries are also

being ordered to set up similar performance-based remuneration management on a gradual basis.

On February 18, 2022, the China Securit ies  Regulatory Commis s ion (the “CS RC”) is s ued the Meas ures  for the

Supervis ion and Adminis trat ion of Directors , Supervis ors , Senior Executives  and Practit ioners  of Securit ies  and Fund

Operators  (effect ive on April 1, 2022) which aims  to impos e macro-regulat ion on the management of directors ,

s upervis ors  and s enior executives  of s ecurit ies  companies  and publicly-offered s ecurit ies  inves tment fund management

companies  (the “Public Fund”). On May 20, 2022, the CSRC is s ued the Meas ures  for Supervis ion and Adminis trat ion of

Publicly-Offered Securit ies  Inves tment Funds  Managers  (effect ive on June 20, 2022), which clarifies  the rules  of the

remuneration management of practit ioners  in key pos it ions  in Public Fund Managers . In res pons e to and in line with the

regulatory rules  is s ued by the CSRC, the Securit ies  As s ociat ion of China and the As s et  Management As s ociat ion of

China, as  indus try-bas ed s elf-dis cipline organizations , have als o formulated framework guidelines  on remuneration

management applicable to their res pective indus tries , s uch as  the Guidelines  on Es tablis hing Sound Remuneration

Sys tems  for Securit ies  Companies  is s ued by the Securit ies  As s ociat ion of China on May 13, 2022 and the Guidelines  on

Performance Evaluation and Remuneration Management for Fund Management Companies  is s ued by the As s et

Management As s ociat ion of China on June 10, 2022 (mainly applicable to Public Funds ).

The above regulatory rules  emphas ize that  s ecurit ies  companies  and Public Fund management companies  s hould

es tablis h a s cientific remuneration management s ys tem and performance evaluation mechanis m, to reas onably determine

the remuneration s tructure and regulate the remuneration payment. For employees  in key pos it ions , it  is  neces s ary to

es tablis h a mechanis m for deferred payment of the performance-bas ed remuneration and accountability mechanis m, and

performance-bas ed remuneration recovery and deduction s ys tem.

Among them, the Guidelines  on Performance Evaluation and Remuneration Management for Fund Management

Companies  s t ipulates  s pecific and detailed s upervis ory indicators  on remuneration management bas ed on the regulatory

rules  is s ued by the CSRC. For example, the deferred payment period for performance-bas ed remuneration s hall be no les s

than three years , and the amount of deferred payment for s enior executives , fund managers  and other key pos it ions  s hall

be no les s  than 40% in principle;  and s enior executives  and heads  of major bus ines s  departments  s hall us e no les s  than

20% of the performance-bas ed remuneration of the year (and fund managers  s hall us e no les s  than 30% of the

performance-bas ed remuneration of the year) to purchas e Public Funds  managed by the company. Thes e regulat ions

have at tracted great  at tention from the indus try.

Employers  in the s ecurit ies  and fund indus try s hould pay clos e at tention to the regulatory rules  and meas ures

introduced, and the management of employees  s hall be in line with the regulatory requirements  and the actual s ituat ion

of the company. Employers  s hall pay part icular at tention to improving the remuneration management and performance

evaluation s ys tem, es tablis hing deferred payment s ys tem and performance-bas ed remuneration recovery and deduction

s ys tem to ens ure s ound operat ion and s us tainable development.

I I . Quick Vie w of Ne w Re gulations : Various  De partme nts  and M ultiple  Re gions  Re le as e d Notice s
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to Expand the  Applicable  Scope  of the  Policy of Phas e d De fe rre d Payme nt of Social Se curity

On May 31, 2022, four departments, including the Ministry of Human Resources and Social Security, the

National Development and Reform Commission, the Ministry of Finance, and the State Taxation Administration,

jointly issued the Notice on Expanding the Applicable Scope of the Policy of Phased Deferred Payment of Social

Security Premiums and Other Issues (the “Notice”). It provides that the 5 industries in dire straits that originally

implemented the phased deferred payment of pension, unemployment and work injury insurance premiums (that

is the catering, retail, tourism, civil aviation, highway, waterway and railroad transport), are further expanded to

22 industries (other 17 industries are newly added in to the list) in dire straits such as automotive, general

equipment and pharmaceutical manufacturing.

Enterpris e in dire s traits  in deferred payment expans ion indus tries , can apply for deferral of the employer’s  port ion of

three s ocial s ecurity premiums . Among them, the implementat ion period of deferred payment of pens ion premiums  will be

prolonged until the end of 2022; the implementat ion period of deferred payment of work injury, unemployment ins urance

premiums  s hall not  exceed 1 year. The original five indus tries  in dire s traits  deferred payment of pens ion premiums

period corres pondingly extended to the end of 2022. Enterpris es  applying for the deferment s hould meet  the condit ions

of temporary difficult ies  in production and operat ion affected by the epidemic and in a s tate of los s . However, to

s implify the report ing, enterpris es  may provide a writ ten commitment, in lieu of a prior examination of applicable

condit ions .

The Notice propos es  to further make us e of the unemployment ins urance in s tabilizing jobs , s pecifically including:

Firs t ly, s trengthening the s upport  for job s tabilizat ion rebate, rais ing the proport ion of job s tabilizat ion rebate for large

enterpris es  from 30% to 50%; Secondly, broadening the applicable s cope of the one-t ime job retention training s ubs idy,

from medium- and s mall-s ized bus ines s es  in high ris k areas  to cover large enterpris es  in s uch areas ;  five indus tries  in

dire s traits  s uch as  catering in low ris k areas  in provinces  with condit ions  may als o enjoy the preferential policy;

Thirdly, enterpris es  that  s ign labor contracts  with college graduates  in the graduation year and make contributions  to

the unemployment ins urance for s uch college graduates  can be granted a one-t ime pos it ion expans ion s ubs idy at  a rate

of no more than 1,500 yuan per pers on, with the implementat ion period ending at  the end of 2022.

After the releas e of the Notice, Beijing, Shanghai, Tianjin, Chongqing, Guangdong, Hainan, Anhui, Shandong and other

regions  have releas ed local regulat ions  and formulated s pecific implementat ion meas ures  to clarify the period of deferred

payment, eligibility, and proces s ing procedures . Enterpris es  in indus tries  dire s traits  can apply for deferred payment

according to the s pecific local implementat ion meas ures  to eas e the financial pres s ure on enterpris es  caus ed by the

epidemic.

I I I . Quick Vie w of Ne w Re gulations : Various  De partme nts  and M ultiple  Re gions  Re le as e d Phas e d
Support Policie s  for Hous ing Funds , Ente rpris e s  Affe cte d by the  Epide mic Can Apply for De fe rme nt
of Payme nts

In order to further s trengthen the efforts  of hous ing fund to help enterpris es  to relieve their difficult ies , the Minis try of

Hous ing and Urban-Rural Development, the Minis try of Finance and the People’s  Bank of China is s ued the Notice on the

Implementat ion of Phas ed Support  Policies  for Hous ing Fund (the “Notice”) on May 20, 2022, s pecifying three relief

policies . Firs t ly, enterpris es  affected by the Covid-19 epidemic may apply for a deferment of hous ing fund payments  in

accordance with the regulat ions  and make retroactive payments  upon expirat ion. Secondly, during the deferment period,

employees  may withdraw and apply for hous ing fund loans  normally. Thirdly, depos itors  who cannot repay their hous ing

fund loans  normally due to the impact  by the Covid-19 epidemic will not  be treated as  overdue and no overdue records

will be generated and reported to the credit  authorit ies .

After the introduction of the Notice, Beijing, Shanghai, Guangzhou, Zhejiang, Hainan and other regions  have releas ed

local regulat ions , to meet  the Notice’s  requirements  and lay down s pecific implementat ion methods  according to the
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actual local s ituat ion.

I V. Quick Vie w of Ne w Re gulations : M ultiple  Re gions  Publis he d the  Ave rage  Social Wage s  in 2021,

Social Se curity, Uppe r and Lowe r Limits  of Social Se curity and Hous ing Fund Contribution B as e

Adjus te d Accordingly

Since June 2022, the s tat is t ics  of 2021 average s ocial wages  in Beijing, Shanghai, Guangzhou and Shenzhen have been

releas ed s ucces s ively, and the corres ponding upper and lower limits  of s ocial s ecurity and hous ing fund contribution

bas es  have been adjus ted accordingly. (Pleas e note that  in areas  with different  wage s tat is t ics  s tandards , different  wage

data may need to be applied in different  us age s cenarios , and it  s hould be s ubject  to s pecific local policies .)

Pleas e s ee the following s ummary of the recently publis hed average s ocial wages  for 2021 releas ed by various  regions .

(单位/Unit：元/￥)

V. Quick Vie w of Ne w Re gulations : Shaanxi and Xinjiang Re vis e d Re gulations  on Population and

Family Planning, and Tianjin Re le as e d Re le vant Imple me nting M e as ure s  for Pare ntal Le ave ,

Care r’s  Le ave , e tc.

In order to implement the relevant  provis ions  of the newly revis ed Populat ion and Family Planning Law on Augus t  20,

2021, various  provinces  and municipalit ies  s ucces s ively revis ed their local Regulat ions  on Populat ion and Family

Planning or formed s upport ing regulat ions  to implement and refine the relevant  requirements  for maternity leave,

parental leave, carer’s  leave, etc.

1 . Shaanxi and Xinjiang Revised Regulations on Population and Family Planning to Adjust Marriage

and Childbir th Related Leaves

The Standing Committee of People’s  Congres s  of Shaanxi Province promulgated the revis ed Regulat ions  of Shaanxi

Province on Populat ion and Family Planning on May 25, 2022, and the Standing Committee of People’s  Congres s  of

Xinjiang Uygur Autonomous  Region promulgated the revis ed Regulat ions  of Xinjiang Uygur Autonomous  Region on
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Populat ion and Family Planning on June 4, 2022, making s ignificant  adjus tments  to parental leave and paternity leave.

The s et t ings  of leaves  before and after the adjus tment are as  follows  (for more information about revis ions  and

adjus tments  to marriage and childbirth related leaves  in other regions , you may refer to the “Haiwen Res earch: Haiwen

Labor Law Bi-Monthly News let ter” (2021 November –  December), “Haiwen Res earch: Haiwen Labor Law Bi-Monthly

News let ter” (2022 January – February) and “Haiwen Res earch: Haiwen Labor Law Bi-Monthly News let ter” (2022 March –

April)). 

2. Tianjin Released Relevant Implementing Measures for Parental Leave, Carer's leave, etc.

In Tianjin, after the promulgation of the Tianjin Regulat ions  on Populat ion and Family Planning on November 29, 2021

making general adjus tments  to relevant  leave policies  (i.e. marriage leave was  adjus ted to 10 days , extended maternity

leave was  adjus ted to 60 days , paternity leave was  adjus ted to 15 days , added 10 days  of parental leave, 20 days  of

carer’s  leave for only child and 10 days  of carer’s  leave for non-only child)，the General Office of the Tianjin Municipal

People’s  Government is s ued the Implementing Meas ures  for Marriage Leave, Maternity Leave, Paternity Leave, Parental

Leave, Carer’s  Leave and Other Vacations  (the “Meas ures ”) (retroactively effect ive from November 29, 2021), clarifying

common parental leave ques tions  to further guide enterpris es  and employees  on the management and us e of the

aforementioned leave.

The Meas ures  clarified that  parental leave s hall be calculated according to the number of children the couple gives  birth

to, and the number of days  of parental leave granted to a couple with many children s hall be calculated on an

accumulative bas is . The leave cycle s hall be calculated according to the actual age of the children. Parental leave not
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taken in the current  year s hall generally not  be carried forward to the next  year. If an employee fails  to t imely take

parental leave or other leaves  due to the employer’s  reas on, the employer s hall arrange for compens atory t ime-off. In

cas e of divorce, the parent  who is  bringing up the child (children) is  entit led to parental leave. Adoptive parents  or

s tepparents  who are bringing up a child or s tepchild s hall be entit led to parental leave. Parental leave s hall be working

days  and s hall not  include s tatutory holidays  and off days .

With regard to the carer’s  leave, the Meas ures  clarifies  that  if an elderly above 60 years  old is  hos pitalized due to

illnes s , the employer of his /her children s hall grant  carer’s  leave of 20 days  each year to the only child of s uch elderly

and 10 days  each year to the non- only child of s uch elderly;  the carer’s  leave s hall be determined according to the

actual days  of hos pitalizat ion. Where their children die or are unable to take care of thems elves , the s pous es  of the

children s hall be entit led to corres ponding carer’s  leave. The adopted child or s tepchild who takes  care of the adoptive

parent  (s ) or s tepparent  (s ) under his /her s upport  s hall be entit led to carer’s  leave.

Employers  are advis ed to learn local exis t ing rules  in a t imely manner, revis e and improve internal rules  and regulat ions ,

and fully protect  employees ’ rights  and interes ts  to res t  and vacation.

VI . xploration of Typical Cas e s : J iangs u, Guangdong and Tianjin Re le as e d Typical Cas e s  of Labor

Dis pute s

On April 28, 2022, The People's Court of Jiangsu Province released ten typical labor dispute cases

concluded by all courts in the province in 2021.On the same day, Guangdong Higher People's Court

released 10 typical labor dispute cases. On April 29, 2022, Tianjin Higher People's Court released 9 typical

labor dispute cases. The aforementioned typical cases involve labor relations, labor remuneration,

economic compensation, maternity leave of female employees and interpretations of rules and regulations,

etc., covering the discussion of traditional labor disputes, disputes over employment in new business form,

and labor disputes during the epidemic.

The judgment views and reasoning of the courts in the aforementioned typical cases can provide useful

reference for employers to reasonably deal with similar situations in employment management. Among

them, the main points of adjudication in the following cases are worth noting:

1 . Jiangsu: If the employer, under the pretext of the epidemic, uses long leave and other forms to

force the employee to leave can amount to constructive dismissal stipulated in Article 38 of the

Labor Contract Law that the employer “fails to provide labor protection or working conditions in

accordance with the labor contract”. If the employee terminates the labor contract on this ground

and claims economic compensation, the people's court shall support it. 

After an employee complained to the relevant departments due to social security issues, the company sent

a separate notice to the employee for his personal long vacation, stating that he will be arranged for three

months' vacation due to the impact of the epidemic and wages will be paid at 80% of the local minimum

wage during the vacation which is far lower than the original income level of the employee. The

Intermediate People’s Court of Suzhou City, Jiangsu Province held that the company’s practice of

“arranging for a long vacation” for the employee without justifiable reasons was a failure to provide

working conditions for the employee as agreed and when the employee was forced to terminates the labor

contract on this ground, the employer shall pay economic compensation.
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2. Jiangsu: When there is a conflict between clauses of the company internal rules and regulations,

and if the employer has disputes with the employee, the people's court shall support the

employee's claim to apply a favorable interpretation.

Articles 72 and 75 of a company's Employee Handbook both provide the circumstances in which the

company can terminate the labor contract. From the perspective of the context, the conditions provided

in Article 75 for the company to terminate the labor contract require higher requirements for the

employer. Now the company terminates the labor contract according to Article 72, which has lower

requirements for termination. The Intermediate People’s Court of Yancheng City, Jiangsu Province held

that, considering that the termination of the labor contract is the most severe disciplinary measure taken

by the employer against the employees and other factors, when the two parties have different

understandings of the provisions, an explanation in favor of the employees shall be adopted. The more

stringent and specific provision (Article 75) of the termination conditions should be applied when making

a decision on the termination of the labor contract, so the company was ordered to pay compensation to

Cai for the illegal termination of the labor contract.

3 . Guangdong: The employer cannot terminate the labor relationship only because of the

employee's involvement in side work during the epidemic shutdown period.

Due to the epidemic situation, a textile company arranged for the employee Hou to take a leave from

January to June 2020 and paid 80% of the minimum wage from April 2020. Beginning in May 2020, Hou

involved in side work at a company (the third party) and paid social security through the third party. After

discovering the above situation, the company sent a notice to Hou on May 26, 2020, asking him to correct

it immediately or face the consequences. Hou did not return to work in the company until July 1 2020,

and the company terminated the labor relationship with Hou on the basis of the Article 39.4 of the Labor

Contract Law, providing that “the employer is entitled to terminate the employees who  establishes labor

relations with other employers at the same time ... but refuses to make corrections after being proposed

by the employer”.

The Intermediate People's Court of Zhongshan City, Guangdong Province held that the labor contract

between the two parties could not be performed normally due to the employer's reasons. Hou temporarily

took a part-time job in an outsider company during the holiday period, which was Hou's self-help behavior

in a special period and would not have any impact on Hou's completion of the company's work tasks. The

company's termination decision is groundless and should bear corresponding responsibilities to Hou.

4 . Tianjin: The employer shall bear the liability for contracting negligence when canceling the job

offer, and the compensation amount shall be comprehensively considered based on the actual loss.

After the interview, a hotel in Tianjin telephoned Wang that he would be hired, and issued a confirmation

letter of admission. According to the requirements of the hotel, Wang went through the resignation

formalities and social security transfer from the original employer, and submitted the resignation

certificate and related employment information to the hotel. After that, the hotel refused to establish

labor relations with Wang on the grounds of post cancellation.

Tianjin Nankai District People's Court held that the effective employment notice could not be revoked at

will, and the hotel's cancellation of employment constituted a contracting fault, so it should bear the

liability according to law. As Wang was already unemployed due to the hotel’s behavior, the court
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determined that the hotel would compensate Wang for 11,000 yuan, equivalent to 1.375 months'salary in

the original employer, in consideration of the salary level that the hotel committed to Wang, the length of

period during which Wang stopped working and the losses caused by stopping working. 

Dis claimer: This newsletter is for general information only and does not constitute our legal advice or legal

opinions. For further discussions, please consult your regular contact at our firm, or any of the following

Haiwen Labor Law Team members.
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