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Summary

本期摘要

新规速递：人社部、卫健委出台《劳动能力鉴定管理办法》，七部门联合发布《共同保障劳动者合法权益工作指引》

Snapshot of New Regulations: MOHRSS and the Health Commission Issued the Administrative Measures of Work Capacity
Assessment; Seven Departments Jointly Released the Guidelines for Jointly Safeguarding the Legitimate Rights and Interests of
Employees

新规速递：北京市出台《用人单位岗位补贴和社会保险补贴经办规程（试行）》，湖北省人社厅、省总工会及妇联发布推行“妈

妈岗”就业模式促进妇女就业的通知

Snapshot of New Regulations: Beijing Issued the Operating Procedures for Employer Post Subsidies and Social Insurance Subsidies
(Trial); Hubei Province’s Human Resources and Social Security Department, Provincial Federation of Trade Unions and Women’s
Federation Jointly Released the Notice on Promoting Women's Employment by Implementing the “Mom-friendly Job” Employment
Model

典型案例：人民法院案例库新增工伤纠纷相关案例

Exploration of Typical Cases: New Cases Related to Work-Related Injury Disputes Added to the People's Court Case Database

典型案例：北京市第三中级人民法院发布劳动争议纠纷典型案例、北京金融法院发布新业态保险纠纷典型案例

Exploration of Typical Cases: Beijing Third Intermediate People’s Court Released Typical Labor Dispute Cases; Beijing Financial Court
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Released Typical Cases of Insurance Disputes in New Work Forms

典型案例：上海市发布《劳动人事争议多元化解工作白皮书》

Exploration of Typical Cases: Shanghai Released the White Paper on the Diversified Resolution of Labor and Personnel Disputes

一、典型案例：新规速递：人社部、卫健委出台《劳动能力鉴定管理办法》，七部门联合发布《共同保障劳动者

合法权益工作指引》

Snapshot of New Regulations: MOHRSS and the Health Commission Issued  the Administrative Measures of Work Capacity Assessment; Seven

Departments Jointly Released the Guidelines for Jointly Safeguarding the Legitimate Rights and Interests of Employees

1. 人社部、卫健委出台《劳动能力鉴定管理办法》

MOHRSS and the Health Commission Issued Administrative Measures of Work Capacity Assessment

2025年5月13日，人力资源社会保障部（“人社部”）、国家卫生健康委出台《劳动能力鉴定管理办法》（“《办法》”），对工伤职

工、因病或非因工致残人员劳动能力鉴定进行统筹规范。《办法》于2025年7月1日生效。《办法》施行后，《工伤职工劳动能力

鉴定管理办法》失效。

On May  13,  2025,  t he Mini s t ry  of Human Resources  and Soc ial  Securi t y  (t h e “MOHRSS”) and t he

Nat ional  Heal t h Commiss ion Issued Admini s t rat i ve Measures  of Work  Capac i t y  Assessment

( t h e “Measures ”).  The Measures  comprehens ivel y  regulat es  t he l abor capac i t y  assessment  of work -

relat ed i njured employees ,  and t hose di sabled due t o i l l ness  or non-work -relat ed i njuri es .  The Measures

comes  int o force on Jul y  1,  2025.  Upon t he implement at i on of t he Measures ,  t he Admini s t rat i ve

Measures  for Work  Capac i t y  Assessment  of Work -Relat ed Injured Employees  shal l  be repealed.

2. 七部门联合发布《共同保障劳动者合法权益工作指引》

Seven Depart ment s  Joint l y  Released t he Guidel i nes  for Joint l y  Safeguarding t he Legi t imat e Right s  and

Int eres t s  of Employees

2025年5月20日，全国总工会、最高人民法院、最高人民检察院、司法部、人力资源社会保障部、中华全国工商业联合会、中国企

业联合会/中国企业家协会七个部门联合印发《共同保障劳动者合法权益工作指引》（“《工作指引》”）。

On May  20,  2025,  seven depart ment s ,  namely  t he Al l -China Federat i on of Trade Unions ,  t he Supreme

People’ s  Court ,  t he Supreme People's  Procurat orat e,  t he Mini s t ry  of Jus t i ce,  t he MOHRSS,  t he Al l -

China Federat i on of Indus t ry  and Commerce,  and t he China Ent erpri se Confederat i on/ China Ent erpri se

Di rec t ors  Assoc iat i on,  j oint l y  released t he Guidel i nes  for Joint l y  Safeguarding t he Legi t imat e Right s

and Int eres t s  of Employees  (t he “Guidel i nes ”).

《工作指引》明确了各部门在保障劳动者方面的协作机制和具体职责，强调将联合建立完善信息共享、联合调研、典型案例发布等

制度；联合推动与劳动者权益密切相关的法律法规及政策文件的制定修改；并根据职能分工及时提供劳动法律政策咨询、法律援助

等法律服务。

The Guidel i nes  c lari fi es  t he cooperat i on mechanism and spec i fi c  respons ibi l i t i es  of various  depart ment s

in safeguarding employees ' r i ght s  and int eres t s ,  emphas iz ing t hat  t hey  wi l l  j oint l y  es t abl i sh and

improve sys t ems  such as  i nformat ion sharing,  j oint  research,  and release of t ypi cal  cases ;  j oint l y

promot e t he formulat i on and revi s ion of l aws ,  regulat i ons  and pol i cy  document s  c losely  relat ed t o

employees ' r i ght s  and int eres t s ;  and,  i n accordance wi t h t hei r func t i onal  di vi s ions ,  prompt l y  provide

legal  servi ces  such as  l abor l egal  pol i cy  consul t at i on and legal  aid.
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二、新规速递：北京市出台《用人单位岗位补贴和社会保险补贴经办规程（试行）》，湖北省人社厅、省总工会

及妇联发布推行“妈妈岗”就业模式促进妇女就业的通知

Snapshot of New Regulations: Beijing Issued the Operating Procedures for Employer Post Subsidies and Social Insurance Subsidies (Trial);

Hubei Province’s Human Resources and Social Security Department, Provincial Federation of Trade Unions and Women’s Federation Jointly

Released the Notice on Promoting Women's Employment by Implementing the “Mom-friendly Job” Employment Model

1. 北京市出台《用人单位岗位补贴和社会保险补贴经办规程（试行）》

Bei j i ng Issued t he Operat i ng Procedures  for Employer Pos t  Subs idies  and Soc ial  Insurance Subs idies

(Trial )

2025年6月13日，为规范用人单位岗位补贴和社会保险补贴的申请、审核、支付和监督等事项，北京市人力资源与社会保障局发布

《用人单位岗位补贴和社会保险补贴经办规程（试行）》（“《补贴规程》”）。

On June 13,  2025,  t o s t andardi ze t he appl i cat i on,  review,  payment  and supervi s ion of employer pos t

subs idies  and soc ial  i nsurance subs idies ,  t he Bei j i ng Munic ipal  Human Resources  and Soc ial  Securi t y

Bureau i ssued t he Operat i ng Procedures  for Employer Pos t  Subs idies  and Soc ial  Insurance Subs idies

(Trial ) ( t he “Subs idy  Procedures ”).

《补贴规程》规定，如果用人单位招用19类人员，包括年满40周岁的女性就业困难人员和年满50周岁的男性就业困难人员、登记

失业一年以上人员、低保人员、特定地区的农村劳动力等，可申请相应补贴。用人单位享受补贴的前提是，需与补贴对象依法签订

一年及以上期限劳动合同（劳务派遣单位与派遣员工需签订两年及以上期限劳动合同），按规定缴纳职工社会保险，并按月足额发

放不低于当年北京市职工最低工资标准1.2倍的工资。补贴资金将由区社保财务部门发放至用人单位。

The Subs idy  Procedures  s t i pulat es  t hat  employers  can apply  for corresponding subs idies  when hi r i ng

personnel  fal l i ng wi t hin 19 spec i fi ed cat egories ,  i nc luding:  female unemployed persons  aged 40 or

above,  male unemployed persons  aged 50 or above,  persons  regi s t ered as  unemployed for more t han

one year,  persons  receiving subs is t ence al l owances ,  rural  employees  from spec i fi c  areas ,  et c .  The

prerequis i t e for employers  t o enjoy  t he subs idies  i s  t hat  t hey  shal l  s i gn a l abor cont rac t  wi t h t he

subs idy  rec ipient s  for a t erm of one year or more i n accordance wi t h t he l aw (l abor di spat ching

ent erpri ses  and di spat ched employees  shal l  s i gn a l abor cont rac t  for a t erm of t wo years  or more),  pay

employee soc ial  i nsurance in accordance wi t h regulat i ons ,  and pay  mont hl y  wages  not  l ower t han 1. 2

t imes  t he Bei j i ng munic ipal  minimum wage s t andard for t he current  year i n ful l  and on t ime.  The

subs idy  funds  wi l l  be i ssued t o t he employer by  t he di s t r i c t  soc ial  securi t y  fi nanc ial  depart ment .

2. 湖北省人社厅、省总工会及妇联发布推行“妈妈岗”就业模式促进妇女就业的通知

The Human Resources  and Soc ial  Securi t y  Depart ment ,  t he Provinc ial  Federat i on of Trade Unions  and

t he Women’s  Federat i on of Hubei  Province Released t he Not i ce on Promot ing Women's  Employment  by

Implement ing t he “Mom-fr i endly  Job” Employment  Model

2025年5月28日，湖北省人社厅、省总工会及省妇联联合发布《关于推行“妈妈岗”就业模式促进妇女就业的通知》（“《通

知》”），对于热点话题“妈妈岗”提出了指导意见。

On May  28,  2025,  t he Human Resources  and Soc ial  Securi t y  Depart ment ,  t he Provinc ial  Federat i on of

Trade Unions  and t he Provinc ial  Women's  Federat i on of Hubei  Province j oint l y  released t he Not i ce on

Promot ing Women's  Employment  by  Implement ing t he “Mom-fr i endly  Job” Employment  Model

(t he “Not i ce”),  which put  forward guiding opinions  on t he hot  t opi c  of “Mom-fr i endly  Job”.

《通知》提出开发设置“妈妈岗”。“妈妈岗”是指能够吸纳法定劳动年龄内对12周岁以下儿童负有抚养义务的妇女就业，工作时间、

管理模式相对灵活，方便兼顾工作和育儿的就业岗位。《通知》倡导探索对“妈妈岗”设置灵活的弹性工作制，并合理设置非全日制
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岗位。《通知》提出可以对于安置育儿妇女数量多的企业配备人社服务专员，主动提供招用工服务，并提供和落实各类惠企补贴政

策。

The Not i ce proposes  t o develop and set  up “Mom-fr i endly  Jobs ”,  which refer t o t he employment

pos i t i ons  t hat  can absorb women wi t hin t he s t at ut ory  work ing age who have t he obl i gat i on t o rai se

chi l dren under 12 years  old,  wi t h relat i vel y  fl ex ible work ing hours  and management  models ,  fac i l i t at i ng

t he balance bet ween work  and chi l d care.  The Not i ce advocat es  explori ng t he es t abl i shment  of a

fl ex ible work ing sys t em for “Mom-fr i endly  Jobs ” and reasonably  set t i ng up part -t ime pos i t i ons .  The

Not i ce proposes  t hat  ent erpri ses  t hat  employ  a l arge number of women wi t h chi l dren can be ass igned

human resources  servi ce spec ial i s t s  t o ac t i vel y  provide rec rui t ment  servi ces ,  and provide and

implement  various  ent erpri se-benefi t i ng subs idy  pol i c i es .

三、典型案例：人民法院案例库新增工伤纠纷典型案例

Exploration of Typical Cases: New Cases Related to Work-Related Injury Disputes Added to the People's Court Case Database

2025年6月19日、6月24日，人民法院案例库陆续新增4起工伤纠纷典型案例，其中2个案例与工伤认定相关，2个案例与给付工伤

保险金相关，体现了如下裁审观点：

On June 19 and June 24,  2025,  4 new t ypi cal  cases  of work -relat ed i njury  di sput es  were added t o t he

People's  Court  Case Dat abase,  among which 2 cases  are relat ed t o t he det erminat ion of work -relat ed

injuri es  and 2 cases  are relat ed t o t he payment  of work -relat ed i njury  i nsurance benefi t s ,  showing t he

fol l owing j udi c ial  views :

1. 对于工伤认定中的“上下班途中受到职工非本人主要责任的交通事故”问题，应结合事故发生时间、事故发生地点等实际情况综合

认定，《交通事故责任书》不是认定工伤的必备要件或唯一要件，公安机关管理部门没有作出《交通事故责任书》或客观原因无法

作出事故责任认定时，社保部门可以针对是否为“非本人主要责任”的事实进行调查核实，确切保障职工的合法权益。

Regarding t he i ssue of “a t raffi c  acc ident  occurri ng on t he way  t o or from work  where t he employee i s

not  primari l y  respons ible” i n t he det erminat ion of work -relat ed i njuri es ,  i t  should be comprehens ivel y

det ermined based on t he ac t ual  c i rcums t ances  such as  t he t ime and locat i on of t he acc ident .  The

Traffi c  Acc ident  Respons ibi l i t y  Ident i fi cat i on Let t er i s  not  an essent ial  or t he only  element  when

det ermining a work -relat ed i njury.  When t he publ i c  securi t y  management  depart ment  has  not  i ssued a

Traffi c  Acc ident  Respons ibi l i t y  Ident i fi cat i on Let t er or cannot  i ssue a l i abi l i t y  i dent i fi cat i on due t o

objec t i ve reasons ,  t he soc ial  securi t y  depart ment  can inves t i gat e and veri fy  t he fac t  of whet her i t  i s

“not  t he employee’s  primary  respons ibi l i t y ” t o effec t i vel y  prot ec t  t he l egi t imat e r i ght s  and int eres t s  of

employees .

2. 职工在工作时间和工作岗位突发疾病，未送医院抢救，发病后48小时内死亡的，应结合发病原因、未及时就医事由、救治过程等

证据综合考量应否认定“视同工伤”。职工因连续工作导致身体不适，虽未径直送医，但48小时内抢救无效死亡的，应当认定为“视同

工伤”。

If an employee suffers  sudden i l l ness  during work ing hours  and at  t he workplace,  wi t hout  sent  t o t he

hospi t al  for rescue,  and dies  wi t hin 48 hours  aft er t he onset  of t he i l l ness ,  whet her such deat h shal l

“be deemed a work -relat ed i njury ” should be comprehens ivel y  cons idered based on evidence such as  t he

cause of t he i l l ness ,  t he reason for not  seek ing medical  t reat ment  i n a t imely  manner,  and t he

t reat ment  process .  If an employee becomes  unwel l  due t o cont inuous  work ,  and dies  wi t hin 48 hours

despi t e not  being di rec t l y  sent  t o t he hospi t al ,  i t  should be “deemed as  a work -relat ed i njury ”.

3. 冒用他人身份的职工已与用人单位建立真实劳动关系，且用人单位以被冒用人身份为该职工参保并按时足额缴纳保费，该职工属
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于工伤保险法律保护的职工。社会保险行政部门已对职工依法认定工伤后，用人单位有权向经办机构申请核定工伤保险待遇、支付

工伤保险费用。在已认定职工工亡的情形下，职工遗属有权要求工伤管理部门依法核定支付工伤保险待遇。

If an employee who uses  anot her person's  i dent i t y  has  es t abl i shed a real  l abor relat i onship wi t h t he

employer,  and t he employer has  i nsured t he employee under t he i dent i t y  of t he person whose ident i t y

was  used and paid premiums  in ful l  and on t ime,  such an employee i s  prot ec t ed by  t he work -relat ed

injury  i nsurance law.  Aft er t he soc ial  i nsurance admini s t rat i ve depart ment  has  l egal l y  i dent i fi ed t he

employee’s  work -relat ed i njury,  t he employer has  t he r i ght  t o apply  t o t he agency  for t he veri fi cat i on of

work -relat ed i njury  i nsurance benefi t s  and t he payment  of work -relat ed i njury  i nsurance expenses .  In

t he case where t he employee has  been ident i fi ed as  work -relat ed deat h,  t he employee's  dependent s

shal l  have t he r i ght  t o reques t  t he work -relat ed i njury  management  depart ment  t o l egal l y  veri fy  and pay

t he work -relat ed i njury  i nsurance benefi t s .

四、典型案例：北京市第三中级人民法院发布劳动争议纠纷典型案例、北京金融法院发布新业态保险纠纷典型案

例

Exploration of Typical Cases: Beijing Third Intermediate People’s Court Released Typical Labor Dispute Cases; Beijing Financial Court Released

Typical Cases of Insurance Disputes in New Work Forms

2025年5月13日，北京市第三中级人民法院召开“构建和谐劳动关系、涉劳动者休息休假类案件审理情况”新闻发布会，并发布了涉

休息休假权典型案例，涵盖了加班、年休假、病假、陪产假、育儿假等焦点问题。其中，案例一和案例五值得关注，体现出北京法

院的下述裁判观点：

On May  13,  2025,  t he Bei j i ng Thi rd Int ermediat e People’ s  Court  held a press  conference on “Hearing of

Cases  on Cons t ruc t i ng Harmonious  Labor Relat i onship and Involving Employees ’  Res t  and Leave” and

released t ypi cal  cases  i nvol ving t he r i ght  t o res t  and leave,  covering hot  i ssues  such as  overt ime work ,

annual  l eave,  s i ck  l eave,  pat erni t y  l eave,  and parent al  l eave.  Among t hem,  Case 1 and Case 5 are

wort hy  of at t ent i on,  showing t he fol l owing j udi c ial  views  of t he court s  i n Bei j i ng:

案例一中，员工劳动合同约定为加班审批制，用人单位主张员工从未提交过加班申请，法院综合考虑新业态行业性质、员工岗位特

点以及工作任务的周期性，确认存在加班事实，认定用人单位应向劳动者酌情支付加班工资。

In Case 1,  t he employee’s  l abor cont rac t  s t i pulat ed an overt ime approval  sys t em,  and t he employer

c laimed t hat  t he employee had never submi t t ed an overt ime appl i cat i on.  The court  comprehens ivel y

cons idered t he nat ure of t he new work  forms ,  t he charac t eri s t i cs  of t he employee’s  pos i t i on,  and t he

periodi c i t y  of work  t asks ,  t hen confi rmed t he ex i s t ence of overt ime work  and ruled t hat  t he employer

should pay  t he employee overt ime wages  as  appropriat e.

案例五中，员工向用人单位发送正当休假请求，用人单位拒绝并诱导员工离职的，不能认定为员工主动辞职，法院综合考虑双方实

际履行离职流程和过往沟通情况等事实，认定双方系协商一致解除劳动合同。

In Case 5,  where an employee sent  a l egi t imat e reques t  for l eave t o t he employer,  and t he employer

refused and induced t he employee t o res ign,  i t  cannot  be deemed as  t he volunt ary  res ignat ion of t he

employee.  The court ,  cons idering t he fac t s  such as  t he ac t ual  performance of t he res ignat ion process

and t he pas t  communicat i on by  bot h part i es ,  ruled t hat  t he t wo part i es  t erminat ed t he l abor cont rac t

based on mut ual  agreement .

此外，我们认为其他具有参考价值的裁审要点提示如下：

In addi t i on,  t he fol l owing are ot her j udi c ial  views  t hat  we bel i eve are of value for reference:
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1. 用人单位不得通过自设的规章制度限制员工法定范围内的带薪年休假权利，员工有权依照《职工带薪年休假条例》相关规定向用

人单位主张相应补偿。

An employer may  not  res t r i c t  t he employees ’  ent i t l ement  t o s t at ut ory  paid annual  l eave t hrough rules

and regulat i ons  es t abl i shed by  i t sel f.  The employees  have t he r i ght  t o c laim for corresponding

compensat ion from t he employer i n accordance wi t h t he relevant  provi s ions  of t he Regulat i on on Paid

Annual  Leave for Employees .

2. 符合连续工作满12个月休假条件的劳动者，在试用期内亦依法享受带薪年休假。

The employee who meet s  t he requi rement s  for 12 consecut i ve mont hs ’  employment  shal l  al so be

ent i t l ed t o t he paid annual  l eave during t he probat ion period i n accordance wi t h l aw.

3. 员工因先兆流产迹象休病假合理合法，用人单位以旷工辞退构成违法解除。

It  i s  reasonable and legi t imat e for an employee t o t ake s i ck  l eave due t o s igns  of t hreat ened abort i on,

and i f t he employer t erminat es  t he employment  cont rac t  on t he grounds  of absent eeism,  i t  shal l  be

deemed i l l egal .

4. 用人单位不得无故拒绝劳动者的合理陪产假申请，并应在陪产假期间内足额支付工资。

An employer shal l  not  arbi t rari l y  refuse an employee’s  reasonable appl i cat i ons  for pat erni t y  l eave and

shal l  pay  ful l  wages  during t he pat erni t y  l eave period.

2025年4月28日，北京金融法院召开“依法保障新业态劳动者保险权益”新闻发布会，发布新业态保险纠纷典型案例等内容，聚焦了

新业态保险中实际投保人的认定、新职伤险与商业险之间以及各商业险之间的衔接互斥关系、保险公司的核保义务等社会关注度高

的热点问题，并作出回应。我们认为案例一和案例二值得关注：

On Apri l  28,  2025,  t he Bei j i ng Financ ial  Court  held a press  conference on “Legal l y  Safeguarding t he

Insurance Right s  and Int eres t s  of Employees  i n New Work  Forms” and released t ypi cal  cases  of

di sput es  i n t he i nsurance for new work  forms ,  focus ing on and responding t o hot  i s sues  of high soc ial

concern,  such as  t he i dent i fi cat i on of t he ac t ual  pol i cyholder i n t he i nsurance for new work  forms  t he

connec t ion and mut ual  exc lus ion bet ween t he new occupat ional  i njury  i nsurance and commerc ial

i nsurance,  and bet ween various  commerc ial  i nsurances ,  and t he underwri t i ng obl i gat i ons  of i nsurance

companies .  We bel i eve Case 1 and Case 2 are wort hy  of at t ent i on:

1. 在新业态保险中，保险公司的提示说明义务应向实际投保人履行。众包骑手意外险保险单记载的投保人系平台合作商而非骑手，

但实际操作中保险公司已经就猝死保险金条款向保险经纪公司进行了提示说明。法院最终通过剖析保险交易架构中的多层商业嵌

套，穿透认定实际投保人为众包骑手，猝死保证金条款为隐形免责条款，该免责提示对骑手不发生效力，判令保险公司赔偿骑手法

定继承人保险金60万元。

In t he i nsurance for new work  forms ,  t he i nsurance company 's  obl i gat i on t o prompt  and explain shal l  be

performed t o t he ac t ual  pol i cyholder.  The insurance pol i cy  for t he i ndependent  t akeaway  r i der's

acc ident  i nsurance recorded t hat  t he pol i cyholder was  t he plat form's  part ner rat her t han t he r i der,  but

i n prac t i ce,  t he i nsurance company  had prompt ed and explained t he sudden deat h i nsurance c lause t o

t he i nsurance brokerage company.  The court  fi nal l y  analyzed t he mul t i - l ayered commerc ial  nes t i ng i n

t he i nsurance t ransac t i on s t ruc t ure,  penet rat i ngl y  i dent i fi ed t he ac t ual  pol i cyholder as  t he i ndependent

t akeaway  r i der and t he sudden deat h guarant ee c lause as  a hidden exempt ion c lause which had no

effec t  on t he dri ver,  and ordered t he i nsurance company  t o compensat e t he r i der's  l egal  hei rs  RMB

600, 000 as  i nsurance benefi t s .

2. 符合已经投保新就业形态就业人员职业伤害保障（“新职伤”）情形且已经享受新职伤险赔偿的新业态劳动者，可以同时主张商业
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意外险的赔付。

Employees  i n new work  forms  who are el i gible for and have enjoyed compensat ion under t he new

occupat ional  i njury  prot ec t i on for employees  i n new work  forms  (t he “New Occupational Injury Insurance”) can

s imul t aneous ly  c laim compensat ion from commerc ial  acc ident  i nsurance.

五、典型案例：上海市发布《劳动人事争议多元化解工作白皮书》

Exploration of Typical Cases: Shanghai Released the White Paper on the Diversified Resolution of Labor and Personnel Disputes

2025年5月28日，上海市宝山区人民法院联合宝山区总工会、宝山区人社局发布《宝山区劳动人事争议多元化解工作白皮书

（2021-2024）》，包含的裁审观点如下：

On May  28,  2025,  t he Shanghai  Baoshan Dis t r i c t  People’ s  Court ,  t he Baoshan Dis t r i c t  Federat i on of

Trade Unions  and t he Baoshan Dis t r i c t  Human Resources  and Soc ial  Securi t y  Bureau joint l y  released

t he Whi t e Paper on t he Divers i fi ed Resolut i on of Labor and Personnel  Disput es  i n Baoshan Dis t r i c t

(2021-2024),  which cont ains  t he fol l owing adjudi cat i on opinions :

1. 员工未经用人单位批准即离岗或未到岗不能直接认定为旷工，应结合员工请假缘由、用人单位假期审批权行使情况综合判断。孕

期女员工因孕吐不适提交事假申请并告知上级后离岗，上级未明确回应，直接以员工旷工违纪作出单方解除决定。法院认为女员工

存在孕吐反应请假具备合理性，已履行休假申请手续，用人单位未曾对请假材料提出异议的，属于未能及时合理行使假期审批权，

构成违法解除。

When an employee leaves  or fai l s  t o arr i ve at  work  wi t hout  t he employer’ s  approval ,  i t  cannot  be

di rec t l y  deemed as  absent eeism,  and should be comprehens ivel y  j udged in combinat i on wi t h t he reason

for t he employee’s  l eave appl i cat i on and t he employer’ s  exerc i se of l eave approval  aut hori t y.  A pregnant

female employee left  work  aft er submi t t i ng a personal  l eave appl i cat i on due t o morning s i ckness

discomfort  and informing her supervi sor,  but  t he supervi sor did not  respond c learl y  and di rec t l y  made a

uni l at eral  t erminat i on dec i s ion on t he grounds  of t he employee's  absent eeism and di sc ipl i nary  violat i on.

The court  held t hat  t he female employee’s  reques t  for l eave due t o morning s i ckness  was  reasonable,

she had ful fi l l ed t he l eave appl i cat i on procedure,  and t he employer had not  rai sed any  objec t i on t o t he

leave mat erial s ,  which meant  t hat  t he employer fai l ed t o exerc i se t he l eave approval  aut hori t y  i n a

t imely  and reasonable manner,  and i t  should be deemed i l l egal .

2. 已经签署劳动合同且持续在用人单位处工作的达到法定退休年龄的员工发生工伤时，用人单位不得与其另行签署劳务合同逃避法

律责任。双方约定的劳动合同期限届满时，应当顺延至工伤鉴定结论作出后方可终止劳动关系。

When an employee who has  reached t he s t at ut ory  ret i rement  age,  sus t ains  a work -relat ed i njury  whi l e

work ing under a s igned labor cont rac t  wi t h t he employer,  t he employer shal l  not  s ign a separat e servi ce

cont rac t  wi t h him/ her t o evade legal  l i abi l i t y.  When t he t erm of t he l abor cont rac t  agreed by  bot h

part i es  expi res ,  i t  shal l  be ex t ended unt i l  t he work -relat ed i njury  apprai sal  conc lus ion i s  made before

t he l abor relat i onship can be t erminat ed.

3. 离职员工通过外包关系从事隐蔽性竞业行为的，原用人单位应在其举证能力范围内举证并达到高度盖然性。该案中，用人单位提

供了离职员工新单位实际从事人力资源外包服务而竞争公司为其客户的证明、离职员工以工作人员身份办理竞争企业所在园区的长

期车位并多次出入该地点的记录、离职员工在异地酒店住宿后开具竞争企业抬头的发票等，形成一系列相互印证的证据链。

For a res igned employee who engages  in concealed compet i t i ve behaviors  t hrough an out sourc ing

relat i onship,  t he former employer shal l  provide evidence wi t hin i t s  burden of proof t o a high degree of

probabi l i t y.  In t hi s  case,  t he former employer provided evidence t hat  t he res igned employee’s  new
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employer was  an HR out sourc ing servi ce company  and t he compet ing company  was  i t s  c l i ent ,  records

of t he res igned employee rent i ng a l ong-t erm park ing space in t he park  where t he compet ing company

was  locat ed and ent ering and ex i t i ng t he place many  t imes ,  and invoi ces  i ssued by  t he compet ing

company  aft er t he res igned employee s t ayed in a hot el  i n anot her c i t y.  The court  bel i eved t hat  such

evidence has  formed a series  of mut ual l y  corroborat i ng evidence chains .

4. 在员工工作岗位和内容均无变化的情形下，延长试用期实质属于二次约定试用期，应为无效。用人单位在首次试用期满后以员工

试用期内不符合录用条件解除劳动关系的，构成违法解除。

If t here i s  no change in t he employee’s  j ob pos i t i on and cont ent ,  ex t ending t he probat ion period

essent ial l y  cons t i t ut es  a second agreement  on t he probat ion period,  which shal l  be i nval i d.  If t he

employer t erminat es  t he l abor relat i onship aft er t he i ni t i al  probat ion period expi res  on t he grounds  t hat

t he employee does  not  meet  t he rec rui t ment  condi t i ons  during t he probat ion period,  i t  shal l  be deemed

i l l egal .

5. 平台新业态用工情形下，用人单位与员工签订《合作协议》，法院在查明事实的基础上根据实际履行情况具体判断，认定双方未

建立劳动关系。

In t he case of plat form employment  i n new work  forms ,  where t he employer and t he employee s igned a

Cooperat i on Agreement ,  t he court  made a spec i fi c  j udgment  based on t he ac t ual  performance aft er

fi nding out  t he fac t s ,  and det ermined t hat  no l abor relat i onship has  been es t abl i shed bet ween t he t wo

part i es .

6. 对于加班或者值班的认定，主要判断依据为员工是否继续在原岗位上工作或是有具体的生产或经营任务。员工作为保安人员，其

工作具有特殊性，相较其他岗位等待时间长，劳动强度较小，综合考虑员工用餐时长及休息情况，法院不予认定加班费主张。

The det erminat ion of overt ime work  or on-dut y  work  mainl y  depends  on whet her t he employee cont inues

t o work  i n t he original  pos i t i on or has  spec i fi c  produc t i on or bus iness  t asks .  As  a securi t y  guard,  t he

employee’s  work  i s  spec ial ,  wi t h a l onger wai t i ng t ime and lower l abor i nt ens i t y  compared t o ot her

pos i t i ons .  Cons idering t he employee’s  meal  t ime and res t  s i t uat i on,  t he court  did not  support  t he c laim

for overt ime pay.

7. 用人单位未在规定的时限内提出工伤认定申请的，在此期间发生符合《上海市工伤保险实施办法》规定的工伤待遇等有关费用，

由用人单位承担。

If t he employer fai l s  t o submi t  an appl i cat i on for det erminat ion of work -relat ed i njury  wi t hin t he

spec i fi ed t ime l imi t ,  t he relevant  expenses  such as  work -relat ed i njury  t reat ment  t hat  occur during t hi s

period and meet  t he provi s ions  of t he Implement at i on Procedures  of Shanghai  Munic ipal i t y  on Indus t r i al

Injury  Insurance shal l  be borne by  t he employer.

8. 负有人事管理岗位职责的劳动者要求用人单位承担未签署劳动合同的二倍工资诉求的，法院不予支持。

Where an employee who i s  respons ible for personnel  management  c laims  double wages  from t he

employer for t he fai l ure t o s ign a l abor cont rac t ,  such a c laim wi l l  not  be upheld by  t he court .
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