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Ⅰ Law:  The  Impact  of  t he  Civi l  Code  on Employme nt  Manage me nt

The Civi l  Code of  the People's Republ i c of  China ( the “Code”)  was adopted and passed

by the 13th National  People's Congress on May 28, 2020, and comes into force on

Januar y 1, 2021. Al though the Code does not have a di rect connection wi th the

employment related legi slations, i t touches upon cer tain i ssues wi th respect to HR

management that may be wor thy of  employers’ attention. 

1 .  Greater emphasi s shal l  be placed on the protection of  employees’ personal

information –The protection provided by the Code on personal  information i s of  great

signi f i cance. On the basi s of  the Cybersecuri ty Law and the other exi sting regulations,

the Code stipulates in  the general  ru les section that personal  information shal l  be

protected by law; the speci f i c ru les par t of  the Code (Ar ti cle 1034 to Ar ti cle 1039)

fur ther detai l s the def in i tion of  personal  information, principles of  handl ing personal

information, exemptions, rights and obl igations, etc. .  Ar ti cle 1034 of  the Code

improved the def in i tion of  Personal  Information to extend the protection to include

the emai l  addresses, heal th status and whereabouts. Ar ti cle 1035 of  the Code expl i ci tl y

requi res that col lecting and processing of  personal  information shal l  abide by the

principles of  “legal i ty, propriety and necessi ty” and other stipulation as requi red.

Wi thin the labor l aw context, employers are a l lowed to col lect the personal  information

of  employees, providing that such information i s closely related to the employment

contract ( see Ar ti cle 8 of  the Labor Contract Law) . On account of  COVID-19 outbreak ,

the government currently requi res businesses to moni tor and col lect i ts employees'

heal th status and whereabouts in  accordance wi th the COVID-19 prevention and control

pol i cy ( see the Ci rcular of  Joint Prevention and Control  Mechanism of  State Counci l  for

1



Coping wi th COVID-19 on Issuing the Epidemic Prevention and Control  Guidel ines for

Enterpri ses and Insti tutions in  Areas of  Di f ferent Ri sk  Level s to Resume Work and

Production (国发明电〔2020〕12号) , etc.) .  The employer shal l  col lect and use employees’

personal  information wi th caution in the process of  HR management, thus avoiding the

ri sk  thereof. 

Relevant Provi sions - Ar ti cle 1034 of  the Code: The personal  information of  a natural

person shal l  be protected by the law. Personal  information refers to a l l  k inds of

information recorded by electronic or other wise that can be used to independently

identi fy or be combined wi th other information to identi fy speci f i c natural  persons,

including the natural  persons'  names, dates of  bi r th , ID numbers, biometri c

information, addresses, telephone numbers, e-mai l  addresses, heal th status,

whereabouts, etc. For the conf identia l  information included in personal  information,

the relevant provi sions on the right to pri vacy shal l  apply; i f  no provi sions are

avai lable, the provi sions on personal  information protection shal l  apply.

2 .  Employers to establ i sh and improve sex harassment related internal  pol i cy - Whi le local

regulations provide def in i tions of  sexual  harassment appl i cable at the local  l evel  (e.g.

Bei j ing and J iangsu) , China does not have a uni form def in i tion of  sexual  harassment at

a national  l evel , and previous national  l egi slation (e.g. the Law of  the People's

Republ i c of  China on the Protection of  Women's Rights and Interests and the Specia l

Provi sions on Labor Protection of  Female Employees)  only contains a general  principle

of  sexual  harassment being prohibi ted. Ar ti cle 1020 of  the Code sets out a clear

def in i tion of  sexual  harassment on the one hand and on the other hand requi res

employers ( including government organs, businesses, and schools)  to adopt

appropriate measures (e.g. preventive measures, complaint mechanism or internal

investigation)  to prevent and stop workplace harassment that happens because of

authori ty or h ierarchy. Thi s provi sion symbol i zes a signi f i cant achievement in  th i s area

of  l aw in China. I t i s wor th noting for employers that your internal  ru les shal l  expl i ci tl y

prohibi t the sexual  harassment and a mechanism for preventing, repor ting of, and

investigating sex harassment shal l  be establ i shed to meet the employer obl igations

newly proposed by the Code.

Relevant Provi sions - Ar ti cle 1010 of  the Code: Where a person conducts sexual

harassment of  another person in the forms of  verbal  remarks, wri tten language, images,

physical  behaviors or other wise against the wi l l  of  another person, the vi ctim has the

right to request the person to bear ci vi l  l i abi l i ty according to the law. Agencies,

enterpri ses, schools, etc. shal l  adopt reasonable measures on prevention, acceptance

and handl ing of  complaints, investigation and di sposal , etc. to prevent and curb sexual

harassment by making use of  of f i cia l  powers and af f i l i ation, etc.

3 .  Electronic contracts of  employment deemed legal l y ef fecti ve –  During the pandemic,

the Mini str y of  Human Resource and Socia l  Securi ty and Bei j ing Municipal  Human

Resources and Socia l  Securi ty Bureau (“Bei j ing Labor Bureau”)  successively i ssued

rules ( in  March 2020 and October 2020)  to encourage employers to conclude
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employment contracts by using electronic ways. Ar ti cle 469 of  the Code reconf i rmed

that an employment contract signed electronical l y has the same legal  ef fect as a hand-

signed one, which i s of  posi ti ve signi f i cance to fur ther promote the usage of  e-

employment documents among enterpri ses. For more information you can refer to

“Haiwen Obser vation: Interpretation of  New Rules and Practi cal  Advice for Conclusion

of  Wri tten Employment Contract in  E lectronic Form” (《海问观察：采用电子形式订立书面劳动

合同的新规解读及实务建议》).

Relevant Provi sions - Ar ti cle 469 of  the Code: The par ties may conclude a contract in

wri ting, oral l y or in  some other form. A wri ting form refers to any form that renders the

content contained therein capable of  being represented in a tangible form, such as a

wri tten contract, l etter, telegram, telex, or facsimi le. A data message in any form, such

as electronic interexchange and emai l s that renders the content contained therein

capable of  being presented in a tangible form and accessible for reference and used at

any time shal l  be regarded as a wri tten form.

4 .  Employer may seek civi l  remedies f rom i ts employee who caused damages to the th i rd

par ty - The original  Tor t Liabi l i ty Law states that when an employee causes damages to

a th i rd par ty during the performance of  thei r work duties, the employer of  the

employee should be responsible, but i t does not clari fy whether the employer i s

permi tted to seek compensation f rom the employee. Ar ti cle 1191 of  the Code expressly

addresses th i s matter, a l lowing an employer to seek compensation f rom an employee

for damages caused intentional l y or by hi s or her gross negl igence. Thi s provi sion

echoes some local  previous ru les, and i s a l so a conf i rmation of  the current mainstream

judicia l  view.

Relevant Provi sions - Ar ti cle 1191, paragraph 1 of  the Code: Where an employee of  an

employer has caused damage to others as a resul t of  performance of  work assignment,

the employer shal l  assume tor t l i abi l i ty. The employer may, af ter assuming the tor t

l i abi l i ty, seek recourse f rom the employee who acts intentional l y or wi th gross

negl igence.

Ⅱ Re gulat ion:  Guiding Opinions  on Claw- back  Me chanis m of  Pe rf ormance - bas e d

Re mune rat ion f or Bank s  and Ins urance  Ins t i t ut ions  I s s ue d

On Januar y 28, 2021, the General  Off i ce of  China Banking and Insurance Regulator y

Commission i ssued the Guiding Opinions on Claw-back Mechanism of  Performance-

based Remuneration for Banks and Insurance Insti tutions (银保监办发〔2021〕17号)

(“Opinions”) . On the basi s of  the exi sting regulations of  Guidel ines for the

Super vi sion of  Sound Remuneration of  Commercia l  Banks and Guidel ines for

Remuneration Management Standards of  Insurance Companies (Tria l ) ,  the Opinions put

for ward speci f i c requi rements for banks and insurance insti tutions to establ i sh and

improve a performance-based remuneration claw-back mechanism, which involves the

scope of  appl i cation of  the mechanism, methods, appl i cable ci rcumstances, subject of

responsibi l i ty, etc. ,  and i s of  strong guidance signi f i cance.
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For the purpose of  the Opinions, the banks and insurance insti tutions include banking

insti tutions, insurance insti tutions, and the fol lowing organizations legal l y establ i shed

in China: f inancia l  asset management companies, trust companies, f inance companies

of  enterpri se group, f inancia l  l easing companies, auto f inance companies, consumer

f inance companies, and currency brokerage companies. Thi s Opinions i s appl i cable as

reference to other f inancia l  insti tutions approved by the China Banking and Insurance

Regulator y Commission. For the speci f i c content of  th i s par t, please refer to “Haiwen

Obser vation |  Interpretation of  New Regulations: Performance-based Remuneration

Recover y and Deduction System for Banks and Insurance Insti tutions - Regulator y

Perspecti ve and Labor Law Perspecti ve” (《海问观察·新规解读：银保机构绩效薪酬追索扣回机制

– 监管视角与劳动法视角》).

Ⅲ Local  Rule s :  Be i jing and Shanghai  I s s ue  Ne w Guide s  t o Promot e  Share d Employe e  Mode l

Employee sharing i s a new form of  work emerged because of  the COVID-19 pandemic.

In  order to a l locate human resources wisely, companies wi th surplus l abor ( the “Home

Company”)  are a l lowed to arrange thei r fu l l -time employers to work at companies

wi thout suf f i cient workforce ( the “Host Company”) . On 9 December 2020, the Bei j ing

Labor Bureau i ssued a Guide to Employee Sharing of  Bei j ing, del ineating the rights and

obl igations of  each involved par ties (Host companies, Home companies and “shared”

employees)  and the duties of  the labor authori ties. 

On 5 Februar y 2021, Shanghai  Municipal  Human Resources and Socia l  Securi ty Bureau

i ssued a simi lar paper, the Guide to Shared Employee of  Shanghai , regulating the legal

relationship among the companies and the shared employees, the conclusion of  the

employee-sharing agreement, protections on the legal  rights and interests of  shared

employees, improvement of  tra in ing ser vi ce for such employees, di spute resolution, etc.

Two Guides have reach a consensus on a lot of  key i ssues of  employee-sharing

arrangement, for example, prior consent of  the employees i s the pre-condi tion of  the

arrangement; the current employment relationship must not be changed or a l tered by

the shared employee arrangement; the original  employer i s not a l lowed to charge any

other fees; di spatch workers are not a l lowed to be engaged in the employee-sharing

arrangements; the Home Company and the Host Company must conclude an employee-

sharing agreement. I t i s wor th noting that Bei j ing requi res the Home Company to

amend the current employment contract wi th the shared employees to ref lect such

arrangement, whi le i t i s not mandator y in  Shanghai .

I t i s advi sable for the employers to do the fol lowing preparation before star ting an

employee-sharing arrangement: analyze the local  super vi sion requi rements, conduct

legal  ri sk  assessment, obtain employee’s consent beforehand and have a cooperation

agreement to del ineate respecti ve rights and obl igations of  par ties. The job-sharing

arrangement shal l  be conducted wi th caution and wi thin the scope permi tted by law.
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Ⅳ L ocal  Rules :  J iangsu Province I ssues  Measures  on Making up  Payment  of  Pens ion

I nsurance Premiums

On Januar y 22, 2021, Depar tment of  Human Resources and Socia l  Securi ty of  J i angsu

Province, Depar tment of  Finance of  J i angsu Province, and J iangsu Provincia l  Tax

Ser vi ce, State taxation Admini stration jointl y i ssued the Measures of  J i angsu Province

on Regulating and Improving the Compensating of  Basi c Pension Insurance Premiums

for Enterpri se Employees (“Measures”, 苏人社规〔2021〕1号) , which has come into ef fect

since March 1st. The Measures l i sts 11 si tuations in  which unpaid pension insurance

premiums can be compensated retroacti vely, and clari f i es the base and propor tion of

the def i ciency and how to calculate the payment period.

The Measures i s not a newly promulgated pol i cy in  a sense, but a col lation and

compi lation of  previous ru les for making up pension insurance i ssued by the three

depar tments in  accordance wi th national  l aws in di f ferent periods, which greatly

improves the integri ty and transparency of  the pol i cies and may provide a clearer guide

to employers when they make up the insurance premiums in real i ty.

Ⅴ The  Supreme People’s Cour t  Organizes  Discuss ion on Nine Typical  L abor  Dispute

Cases

On Januar y 15, 2021, the Judicia l  Case Research Insti tute of  the Supreme People’s

Cour t and the Case Law Research Insti tute of  the China Law Society held a case seminar,

wi th the par ti cipation of  judges f rom al l  over the countr y. In  the seminar, n ine typical

employment l aw cases related to the emerging economy business model  were selected

and di scussed in depth. Judges who heard the cases and made the deci sions shared the

theor y of  the judicia l  deci sions, l egal  ru les and thei r experiences.

Types of  di sputes and i ssues of  the nine cases mainly include:

1.Di sputes related to the new types of  work arrangement: (1)  under the gig economy

business model , whether take-away riders, network anchors, or platform network

contractors can be deemed as employees; (2)  in  the process of  employee-sharing

arrangement, i f  the Home Company goes bankrupt, how to deal  wi th the employment

relationship of  the shared employees.

2.Di sputes related to the COVID-19 pandemic: the employer cannot invoke the COVID-

19 pandemic as a force majeure event to escape the employer's obl igation to pay

salar y.

3 . Disputes related to non-compete restri ctions: (1)  the overlaps of  business scope in

business l i censes (of  previous and current employers)  i s not a suf f i cient condi tion to

determine that the employee has violated non-competi tion obl igations; (2)  in  the case

that the employer does not release the employee f rom non-compete obl igation, the

employee i s not a l lowed to stop performing the non-compete agreement on the
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grounds that the employer fa i l s to pay the non-competi tion compensation; (3)  the

employer may, through the non-competi tion agreement, restri ct employees f rom

engaging in competing acti vi ti es via stakeholders indi rectl y.

4.Di sputes related to l iquidated damages for Hukou: The clauses on ser vi ce period and

l iquidated damages agreed based on the appl i cation of  Hukou are inval id, but the

employee who leaves early shal l  bear the l i abi l i ty of  compensation as a resul t of  the

breach of  the legal  principle of  good fa i th .

***

Discla imer : The information contained in th i s newsletter i s for reference only and does

not represent any legal  advice of  Haiwen & Par tners and the lawyers. I f  you need

fur ther information or in-depth di scussion, you may contact Haiwen Labor Law Team in

the fol lowing ways.
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