
Enforceability of “Remaining Fee Clauses”

I nt roduct ion

“Remaining fee clauses” are common in maintenance,

equipment rental  or subscription ser vi ce contracts.  Brief l y,

these clauses provide that i f  a  contract i s terminated

prematurely, a  ser vi ce user would sti l l  be l i able to pay the

ser vi ce fees for the unexpi red term. The amount of  the

aggregate fees can be qui te substantia l  depending on the

length of  the unexpi red term. Thi s continuous l i abi l i ty to pay

can create enormous f inancia l  pressure on businesses a l ready

suffering f rom cashf low problems: a common occurrence in a

number of  industries hardest h i t by the COVID19 pandemic

such as the food and beverages and the travel  industries.  Thi s

ar ti cle di scusses the enforceabi l i ty of  remaining fee clauses

and offers some tips to practi tioners who are advi sing on such

matters. 

A uthor i t ies  on the enf orceabi l i t y  of  “remaining f ee

clauses” 

The authori ties on the enforceabi l i ty of  “remaining fee

clauses” have remained unsettled. In  Fuj i  Xerox (Hong Kong)

Ltd v Vigers Hong Kong Ltd (HCA3753/2003) , the di spute arose

out of  a printers’ rental  agreement wi th a typical  “remaining

fee clause” which provides that, upon premature termination

of  the agreement, the ser vi ce user should pay the total  ser vi ce

fees for the unexpi red term to the ser vi ce provider. The ser vi ce

user sought to terminate the contract prematurely but such

attempt was rejected by the ser vi ce provider who sued for the

remaining ser vi ce fees under the “remaining fee clause”. At

the Cour t of  Fi rst Instance, the ser vi ce user argued that the
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“remaining fee clause” i s a penal ty clause. The cour t

di sagreed, and held that the same was not a penal ty clause,

having regard to the fact that there was no second-hand

market for the rented photocopiers and there was indeed a loss

of  earnings by the ser vi ce provider in  respect of  the early

termination of  the contract. The deci sion was upheld by the

Cour t of  Appeal . 

A diametri cal l y di f ferent deci sion was arri ved at by the Distri ct

Cour t in  Ricoh Hong Kong Ltd v Maxwin Digi ta l  Printing Ltd

(DCCJ  3032/2006)  which bore a simi lar factual  matri x. In  th i s

case, the Cour t di stinguished the facts of  the Fuj i  Xerox case

and noted that i t had great reser vation about the pla inti f f ’s

argument that there was no second-hand market for the

photocopiers. Fur ther, the Cour t rel i ed on the presumption (as

held in Dunlop Pneumatic Tyre Co Ltd v New Garage and Motor

Co Ltd [1915]  AC 79)  that a clause would be a penal ty clause i f

i t provided for payment of  a single lump sum “on the

occurrence of  one or more or a l l  of  several  events, some of

which may occasion serious and others but tri f l ing damage”.

In the ci rcumstances, and having regard to the nature of  the

“remaining fee clause” providing for payment of  a l l  the

rental  fees i rrespecti ve of  when the defendant terminated the

agreement, the cour t held that the “remaining fee clause”

was a penal ty clause.  

A sl ightly more recent case on the i ssue of  enforceabi l i ty of

“remaining fee clause” i s Tai  Chok Man v TVB Pay Vi sion Ltd

(HCSA 9/2009) . Thi s case i s concerned wi th a contract for

subscription to TV channel . The subscriber entered into an 18-

month contract wi th the TV channel  provider. When the

subscriber sought to terminate the contract earl y, the TV

channel  provider demanded payment for the remaining ser vi ce
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fees for the unexpi red term. Notably, the contract i tsel f  did not

contain any provi sion to al low the subscriber to terminate the

contract before expi r y of  the term. The subscriber paid as

demanded but subsequently sought to recover the fees so paid

from the TV channel  provider at the Smal l  Cla ims Tribunal . The

learned Adjudicator held that he saw nothing wrong about the

“remaining fee clause”. In the subscriber ’s appeal  to the

Cour t of  Fi rst Instance, the Cour t sided wi th the learned

Adjudicator and upheld hi s deci sion, on the basi s that (1)  the

subscriber breached the contract by seek ing to terminate the

contract prematurely (as there i s no provi sion to al low the

subscriber to do so)  and (2)  the TV channel  provider was thus

enti tl ed to demand the subscriber who terminated the contract

prematurely to pay such sums as were payable for the rest of

the contract period as damages for the breach. Thus, the Cour t

held that the “remaining fee clause” was not a penal ty

clause.

Recent  development  of  the rule on penalty  c lauses  

The above three Hong Kong cases a l l  appl ied the tradi tional

rule on penal ty clauses (as held in the Dunlop Pneumatic Tyre

Co Ltd case)  that h inges on whether the agreed sum i s a

“genuine pre-estimate of  loss”. Such rule has, however, been

reformulated by the UK Supreme Cour t in  Cavendish Square

Holding BV v Makdessi  and Park ingEye Ltd v Beavi s [2015]

UKSC 67.  In  th i s l andmark deci sion, the Supreme Cour t held

that the true test i s whether the clause mandating payment by

the defaul ting par ty i s out of  propor tion to the innocent par ty

seeking to enforce such clause, and the Cour t i s enti tl ed to

take into account broader consideration which goes beyond

the i ssue of  compensation. 

The Hong Kong Cour t has only recently adopted the new test in
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Cavendish Square. In  Bank of  China (Hong Kong)  Ltd v Eddy

Technology Co Ltd [2019]  HKCA 339, the i ssue in di spute was

whether a clause providing for the lender retrospecti vely to

charge defaul t interest which the lender agreed to waive in

l ight of  a previous settlement wi th the borrower was a penal ty

clause. For the f i rst time, the Hong Kong Cour t of  Appeal

appl ied the Cavendish Square test and upheld the

enforceabi l i ty of  the said clause, on the basi s that there was

nothing penal  for the lender to rever t to i ts fu l l  rights as i t

had been expressly provided for under the defaul t clause, and

that the borrowers showed no evidence that the defaul t rates

are “extravagant, exorbi tant or unconscionable”. 

In Dragon Access Holdings Ltd v Lo Chu Hung [2020]  HKCFI

2895, the i ssue in di spute i s whether a clause under a

prel iminar y sale and purchase agreement in  a proper ty sale

stipulating that the vendor was l i able to pay a sum which

doubled the in i ti a l  deposi t should i t fa i l  to proceed to

completion was a penal ty clause.  The Hon Queenie Au-Yeung J

appl ied the Cavendish Square test fol lowing the Cour t of

Appeal’s deci sion in Bank of  China (Hong Kong)  Ltd v Eddy

Technology Co Ltd [2019]  HKCA 339 and held that the clause

was not a penal ty, because the buyer did have a legi timate

interest in  the completion of  the sale and the said

compensation was nei ther “exorbi tant nor unconscionable” in

nature to justi fy judicia l  inter vention. 

In  a more recent deci sion in Center (76)  Ltd v Victor y Ser vi ced

Off i ce (HK)  Ltd [2020]  HKCFI 2881, which was decided only on

19 November 2020, one of  the i ssues in  di spute was whether a

clause under a tenancy agreement providing that the landlord

might recover the rent during the three months’ rent-f ree

period in the event of  the tenant’s defaul t i s a  penal ty clause.
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DHCJ  To fur ther elaborated the principles as decided in the

Cavendish Square case: 

Fi rst, whether a contractual  provi sion i s a penal ty i s a  question

of  interpretation of  the contract and the real  question i s

whether i t i s penal  or puni ti ve in  nature.

Second, a penal ty clause exi sts where a secondar y obl igation i s

imposed upon a breach of  a primar y obl igation owed by one

par ty to the other. I t i s to be di stinguished f rom a condi tional

primar y obl igation, which depends on events that do not

consti tute breaches of  contract. 

Thi rd, whether a clause imposes a secondar y l i abi l i ty upon a

breach of  contract i s a  question of  substance and not of  form. 

Four th , a  provi sion that in  substance imposes a secondar y

l i abi l i ty for breach of  a primar y obl igation i s penal  i f  i t

imposes on the par ty in  defaul t a  detriment which i s out of  a l l

propor tion to any legi timate interest of  the innocent par ty in

the enforcement of  the primar y obl igation (or using tradi tional

language, which i s exorbi tant, extravagant or unconscionable) . 

Fi f th , the onus l i es on the par ty a l l eging that a clause i s a

penal ty clause. Thus, the three essentia l  elements of  a penal ty

clause are:

（1）that i t imposes a secondar y obl igation upon breach of

a primar y obl igation;

（2）that the secondar y l i abi l i ty imposes a detriment on the

par ty in  breach; and

（3）that the detriment i s out of  a l l  propor tion to the

legi timate interest of  the innocent par ty in  the enforcement of

the primar y obl igation.
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The Cour t held that the clause in di spute did not impose a

secondar y obl igation and even assuming that i t did, the

legi timate interest of  the landlord ( i .e. to ensure obser vance of

the terms of  tenancy agreement by the tenant)  outweighed the

detriment to be suf fered by the tenant ( i .e. to pay three

months’ rent) . I t fol lows that the clause was not a penal ty

clause. 

A nalys is  on the enf orceabi l i t y  of  “remaining f ee clauses” 

As al luded to above, the Hong Kong cour ts, whi l st applying the

reformulated rule, have not completely di scarded the

tradi tional  ru le on penal ty clauses ( i .e. whether the agreed loss

i s “exorbi tant, extravagant or unconscionable”) . I t fol lows

that the pre-Cavendish Square Holding BV authori ties continue

to be relevant. 

In  our view, depending on the facts of  each case “remaining

fee clauses” may or may not be regarded as penal ty clauses. 

Factors suggesting they are not penal ty clauses

There i s only one obl igation to pay the fees which continue to

be due and payable so long as the ser vi ce user performs i ts

obl igation under the contract. 

Even though the clause can be triggered by a tri via l  breach,

the ser vi ce user may be af forded an oppor tuni ty to recti fy the

breach ( sometimes an agreement may contain a bui l t- in  rel i ef

f rom the penal ty by al lowing the ser vi ce user to recti fy the

breach after receiving noti ce of  breach f rom the ser vi ce

provider) .  

The ser vi ce provider may not be able to sel l  or rent out the

second-hand products ( i f  the models are too old) .
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The fees are for the unexpi red term of  contract, which the

ser vi ce user would have been l i able to pay had the contract

not terminated.

Factors suggesting they are penal ty clauses

The l i abi l i ty to pay i s triggered only by the breach of  the

contract only. 

The obl igation to pay concerns fees for the unexpi red term. 

The ser vi ce user has no legal  right to use the ser vi ce or possess

the products af ter termination of  the contract, whi l st the

ser vi ce user needs to bear the ser vi ce fee for the unexpi red

term of  the contract. 

The clause can be triggered even for tri via l  breach.

The ser vi ce user i s in  ef fect paying the ser vi ce provider for

nothing in return (because, as a l luded to above, the ser vi ce

would have been suspended by that time) .

T ips  f or  pract i t ioners

For practi tioners advi sing the ser vi ce provider, i t i s advi sable to

adopt the fol lowing non-exhausti ve precautionar y measures:  

tak ing cl i ent’s instructions on what thei r l egi timate interest in

the “remaining fee clauses” are and how such clauses can be

commercia l l y justi f i ed;

structuring, as far as possible, the “remaining fee clauses” as

primar y obl igations (a l though the Cavendish Square case

expressly provides that the cour t wi l l  look beyond the

stipulation of  the contract to see whether the clause imposes a

primar y or secondar y obl igation or not) ;
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providing cer tain bui l t- in  rel i ef  f rom the penal ty to the ef fect

of  requi ring the ser vi ce provider to give a noti ce of  breach ( in

the case of  occurrence of  a breach)  and al lowing the ser vi ce

user cer tain time thereafter to recti fy the same;

maintain ing proper records (both oral  and wri tten)  of

negotiations between the par ties leading up to execution of

the contract. 

For those advi sing the ser vi ce user, they may wish to consider

adopting the fol lowing non-exhausti ve precautionar y

measures: 

l imi ting the scope of  any triggering event for the “remaining

fee clauses” as far as possible; 

adding some exceptions to the triggering of  the “remaining

fee clauses”; 

inser ting a proper termination clause for the ser vi ce user to be

added to the contract i tsel f.  

(Thi s ar ti cle was f i rst publ i shed in the June 2021 i ssue of  the

Hong Kong Lawyer, the of f i cia l  journal  of  The Law Society of

Hong Kong.)
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