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On  De c e mb e r  29,  2023,  t h e  St a n d in g  Co mmit t e e  o f  t h e  Na t io n a l  Pe o p le ' s  Co n g re s s  a p p ro v e d  t h e  re v is e d

" Co mp a n y  La w o f  t h e  Pe o p le ' s  Re p u b lic  o f  Ch in a " ( t h e  N e w  C o mp a n y  La w) ,  s e t  t o  c o me  in t o  e f fe c t  o n  Ju ly  1,

2024.  Th e  Ne w Co mp a n y  La w in t ro d u c e s  t wo  s ig n if ic a n t  c h a n g e s :  o n e  c o n c e rn in g  c o rp o ra t e  g o v e rn a n c e  a n d

t h e  o t h e r  re la t e d  t o  c a p it a l  a d e q u a c y  re g u la t io n s .  Th e  s u c c e s s fu l  imp le me n t a t io n  o f  t h e s e  c h a n g e s  h in g e s  o n

t h e  a c t iv e  in v o lv e me n t  o f  d ire c t o rs ,  s u p e rv is o rs ,  a n d  s e n io r  e xe c u t iv e s .  A s  a  re s u lt ,  t h e  Ne w Co mp a n y  La w

ma rks  a  n e w c h a p t e r  in  t h e  o b lig a t io n s ,  d u t ie s ,  a n d  l ia b il i t ie s  o f  t h e s e  ke y  c o mp a n y  p e rs o n n e l .  Th is  a r t ic le

a ims  t o  p ro v id e  a n  o v e rv ie w o f  t h e  s h if t s  in  t h e  re s p o n s ib il i t ie s  o f  d ire c t o rs ,  s u p e rv is o rs ,  a n d  s e n io r

e xe c u t iv e s  u n d e r  t h e  Ne w Co mp a n y  La w.

1. Enhancement of fiduciary duties

(1) Supplementing the contents of duty of loyalty and duty of care

W h ile  t h e  PRC Co mp a n y  la w ( re v is e d  in  2018)  ( t h e  C u r r e n t  C o mp a n y  La w)  o f fe r s  a  b ro a d  o u t l in e  o f  t h e  d u t y

o f  lo y a lt y  a n d  d u t y  o f  c a re  wit h o u t  d e lv in g  in t o  s p e c if ic s ,  t h e  Ne w Co mp a n y  La w t a ke s  a  s t e p  fu r t h e r  b y

d e lin e a t in g  t h e  s c o p e  o f  t h e s e  re s p o n s ib il i t ie s .  I t  a r t ic u la t e s  t h a t  t h e  d u t y  o f  lo y a lt y  is  t h e  d u t y  t o  c o n d u c t

o n e s e lf  in  a  ma n n e r  t h a t  p re v e n t s  c o n f l ic t s  o f  in t e re s t  wit h  t h e  c o mp a n y,  re f ra in in g  f ro m s e e kin g  u n d u e

a d v a n t a g e s  t h ro u g h  o n e ' s  p o s i t io n .  I t  a ls o  d e f in e s  t h a t  t h e  d u t y  o f  c a re  re fe r s  t o  t h e  re a s o n a b le  c a re  t h a t  is

t y p ic a lly  e xp e c t e d  o f  ma n a g e rs  fo r  t h e  ma ximu m b e n e f i t  o f  t h e  c o mp a n y.  We  s e t  o u t  in  t h e  t a b le  b e lo w a

c o mp a r is o n  o f  t h e  re le v a n t  p ro v is io n s  in  t h e  Cu r re n t  Co mp a n y  La w a n d  t h e  Ne w Co mp a n y  La w.

1 . p n g

(2 )  Al i g ni ng  s upe r vi s or s '  duty of  l oyal ty wi th  that  of  di r e c tor s  and s e ni or  e xe c ut i ve s

The fi duc iary  dut y  of supervi sors  under t he Current  Company  Law i s  not ably  l ess  s t r i ngent  compared t o

t hat  of di rec t ors  and senior execut i ves .  Spec i fi cal l y,  Art i c l e 148 of t he Current  Company  Law,  which

out l i nes  t he dut y  of l oyal t y  by  set t i ng out  various  prohibi t i ons ,  onl y  appl i es  t o di rec t ors  and senior

execut i ves .  In cont ras t ,  t he New Company  Law elevat es  t he dut y  of l oyal t y  for supervi sors  t o be on par

wi t h t hat  of di rec t ors  and senior execut i ves .  Key  changes  are set  out  i n t he t able below.
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2 . p n g

(3) Reinforcing regulations of related party transactions

The New Company  Law s igni fi cant l y  s t rengt hens  regulat i ons  on relat ed part y  t ransac t i ons  by  ( i )

ex t ending t he scope of regulat i ons  t o i nc lude supervi sors ,  i n addi t i on t o di rec t ors  and senior

execut i ves ;  ( i i )  broadening t he rules  t o encompass  companies  cont rol l ed di rec t l y  or i ndi rec t l y  by  t he

c lose relat i ves  of di rec t ors ,  supervi sors ,  and senior execut i ves ;  and ( i i i )  mandat ing t hat  al l  relat ed

part y  t ransac t i ons  mus t  be report ed t o and approved by  t he board of di rec t ors  or shareholders ' meet ing.
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Whi le many  of t hese may  not  be unfami l i ar t o l i s t ed companies  as  t hey  are al ready  subjec t  t o s imi lar

rules  set  by  s t ock  exchanges  or t he China Securi t i es  Regulat ory  Commiss ion (t he CSRC),  t he New

Company  Law rai ses  t he bar by  requi r i ng al l  relat ed part y  t ransac t i ons ,  regardless  of amount ,  t o

undergo board or shareholders ' approval .  Thi s  i s  a s t epping up from t he current  securi t i es  rules ,  where

only  t ransac t i ons  meet ing a spec i fi c  dol l ar t hreshold requi re such approval .  For non-l i s t ed companies ,

t he impac t  of t he New Company  Law i s  even more s igni fi cant  as  previous l y  t hey  were subjec t  t o l i t t l e

res t r i c t i on i n t hi s  regard.

3 . p n g

(4) Strengthening the business opportunities doctrine

Under t he Current  Company  Law,  t he bus iness  opport uni t i es  doc t r i ne mandat es  t hat  di rec t ors  and

senior execut i ves  mus t  not  pursue bus iness  opport uni t i es  of t he company  wi t hout  approval  from t he

shareholders ' meet ing.  The New Company  Law ex t ends  t hi s  doc t r i ne t o i nc lude supervi sors  as  wel l .  It

al so al l ows  t he company  t o approve t ransac t i ons  i nvol ving bus iness  opport uni t i es  t hrough ei t her a board

resolut i on or a shareholders ' resolut i on,  depending on t he provi s ions  i n i t s  art i c l es  of assoc iat i on.

Furt hermore,  t he New Company  Law out l i nes  except ions  t o t hi s  doc t r i ne and provides  t hat ,  i f t he

company  i s  unable t o capi t al i ze on t he bus iness  opport uni t i es  due t o relevant  provi s ions  i n t he Laws ,

Admini s t rat i ve Regulat i ons ,  or i t s  art i c l es  of assoc iat i on,  di rec t ors ,  supervi sors ,  and senior execut i ves

may  exploi t  such opport uni t i es .
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4 . p n g

(5 )  Enhanc i ng  non-c ompe te  obl i g at i ons  of  di r e c tor s ,  s upe r vi s or s  and s e ni or  e xe c ut i ve s

The Current  Company  Law s t at es  t hat  di rec t ors  or senior execut i ves  should not  engage in hori zont al

compet i t i on agains t  t he company  wi t hout  approval  from t he shareholders ' meet ing.  The New Company

Law ex t ends  t hi s  res t r i c t i on t o supervi sors  and al so al l ows  companies  t o delegat e t he approval

aut hori t y  t o t he board of di rec t ors  t hrough t hei r art i c l es  of assoc iat i on.

5 . p n g

(6) Expanding the scope of application of the abstention voting mechanism

Under t he Current  Company  Law,  onl y  di rec t ors  of l i s t ed companies  are mandat ed t o abs t ain from vot i ng

on pert i nent  i ssues  i n t he presence of pot ent i al  confl i c t s  of i nt eres t .  The New Company  Law broadens

t he scope of t hi s  abs t ent i on requi rement  t o encompass  di rec t ors  of al l  companies ,  regardless  of t hei r

l i s t i ng s t at us  or corporat e s t ruc t ure ( i . e. ,  whet her a l imi t ed l i abi l i t y  company  or a company  l imi t ed by

shares ).  Accordingl y,  relat ed di rec t ors  of al l  companies  mus t  abs t ain from vot i ng on mat t ers  concerning

relat ed part y  t ransac t i ons ,  hori zont al  compet i t i on,  and company  bus iness  opport uni t i es .
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6 . p n g

2. Enhancing accountability of directors, supervisors and senior executives in the maintenance of capital adequacy

The strengthened capital adequacy requirement is a key highlight of the New Company Law. In conjunction with its implementation, the

New Company Law holds directors, supervisors, and senior executives accountable as the gatekeepers of the company's capital

adequacy. It imposes compensation liabilities on those responsible for any illegal loss in company capital, such as default in capital

contribution, illegal withdrawal of capital, illegal distribution of dividends, illegal reduction of capital, and illegal financial assistance to

others. The responsibility of safeguarding the company's capital adequacy may be considered a part of the fiduciary duty of directors,

supervisors, and senior executives.

Er a  f o r  Key  Co m p an y  P er s o n n e l- 7 _副本 . p n g

5



Er a  f o r  Key  Co m p an y  P er s o n n e l- 7 _副本 . p n g

3. Supplementing directors' and senior executives' direct liability to third-party

Under the Current Company Law, directors, supervisors and senior executives are liable for compensation to the company and to the
shareholders under certain circumstances. Article 191 of the New Company Law introduces another compensation liability, holding
directors and senior executives directly accountable to third parties for losses caused by their wrongful actions when handling corporate
affairs.

This  seems  a break t hrough from t he agency  t heory  and t he princ iple of i ndependent  l egal  personal i t y  of
t he company,  pursuant  t o which a company  i s  an i ndependent  l egal  person,  di rec t ors  and senior
execut i ves  are agent s  of t he company,  and t he company  as  t he princ ipal  should be l i able for t hei r ac t s .
Art i c l e 1191 of t he Civi l  Code of t he PRC upholds  t hi s  pri nc iple by  providing t hat  t he employer shal l
bear t he t ort  l i abi l i t y  for any  damages  by  i t s  employees  i n t he performance of t hei r work ;  t he employer
may  seek  recourse from such employees  whose conduc t  i s  i nt ent i onal  or gross l y  negl i gent .
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Int eres t i ngl y,  wi t h respec t  t o t he ac t s  of t he l egal  represent at i ve,  t he New Company  Law al so adheres
t o t hi s  pri nc iple by  providing i n Art i c l e 11 t hat  t he company  should bear t he l egal  consequences  of any
ac t s  of t he l egal  represent at i ve i n t he execut ion of corporat e affai rs ,  and may  seek  recourse from t he
legal  represent at i ve who i s  at  faul t .  The break t hrough wi t h respec t  t o t he ac t s  of di rec t ors  and senior
execut i ves  embodies  a value orient at i on of focus ing on t he prot ec t i on of c redi t ors .

8 . p n g

4. Strengthening the responsibilities of directors during the liquidation processes

In addition to holding directors responsible for capital calls, maintenance of capital adequacy and day-to-day operations of the company,

the New Company Law also enhances directors' responsibilities during the liquidation.

The Current  Company  Law only  requi res  t hat  a l i quidat i on t eam mus t  be formed wi t hin a cert ain period

of t ime aft er t he occurrence of a di ssolut i on event ,  wi t hout  spec i fy ing who i s  respons ible for t he

format ion of such l i quidat i on t eam.  In prac t i ce,  t hi s  oft en l eads  t o s i t uat i ons  where t he l i quidat i on

process  i s  not  i ni t i at ed l ong aft er a company  has  become del i nquent .  Therefore,  t he New Company  Law

adds  Art i c l e 232,  which i nt roduces  t he concept  of " l i quidat i on obl i gors " ,  and provides  t hat  di rec t ors  are

l i quidat i on obl i gat ors ,  i . e. ,  persons  t hat  are obl i gat ed t o form a l i quidat i on t eam wi t hin a spec i fi ed t ime

aft er t he occurrence of a di ssolut i on event .

Wi t h respec t  t o t he compos i t i on of t he l i quidat i on t eam,  t he Current  Company  Law provides  t hat  for a

l imi t ed l i abi l i t y  company,  t he t eam should compri se i t s  shareholders ,  whi l e for a j oint -s t ock  company  i t

should compri se di rec t ors  or persons  des ignat ed by  t he shareholders ' meet ing.  The New Company  Law

provides  t hat  di rec t ors  are t he defaul t  members  of t he l i quidat i on t eam for al l  companies ,  unless  t he

company 's  art i c l es  of assoc iat i on or t he shareholders ' meet ing des ignat e ot herwise.  The New Company

Law al so spec i fi es  t hat  when performing l i quidat i on obl i gat i ons ,  t he members  of t he l i quidat i on t eam

bear t he dut y  of l oyal t y  and dut y  of care.
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5. Introducing rules on de facto directors

In t he corporat e governance of PRC companies ,  how t o balance t he i nt eres t  of cont rol l i ng shareholders
and ac t ual  cont rol l ers  wi t h t hat  of minori t y  shareholders ,  has  always  been a cont ending i ssue.  Learning
from t he de fac t o di rec t or regime in ot her j ur i sdi c t i ons ,  Art i c l e 180 of t he New Company  Law requi res
t he cont rol l i ng shareholders  or ac t ual  cont rol l ers  who are i n fac t  execut ing corporat e affai rs  t o be
subjec t  t o t he same level  of fi duc iary  dut i es  for di rec t ors .  In addi t i on,  Art i c l e 192 provides  t hat  where
t he cont rol l i ng shareholder and ac t ual  cont rol l er of a company  ins t ruc t  a di rec t or or senior execut i ve of
t he company  t o engage in ac t s  t hat  damage t he i nt eres t s  of t he company  or shareholders ,  such
cont rol l i ng shareholder and ac t ual  cont rol l er should be held j oint l y  respons ible wi t h t he di rec t or and
senior execut i ves .  Nevert heless ,  what  k ind of ac t s  would cons t i t ut e " de fac t o execut ion of corporat e
affai rs "  requi res  furt her c lari fi cat i on i n prac t i ce.
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************************

Conc lus ion：

Over t he pas t  t hi rt y  years ,  t he corporat e governance sys t em in t he PRC has  evolved from a shareholder-

cent r i c  approach t o a di rec t or-cent r i c  model .  Di rec t ors ,  supervi sors ,  and senior execut i ves  are now

expec t ed t o assume a more s igni fi cant  role i n governance.  Consequent l y,  t he respons ibi l i t i es  of t hese

key  roles  are ent ering a new era.  However,  some of t he new l i abi l i t y  provi s ions  i nt roduced by  t he New

Company  Law remain rat her general .  In t he upcoming judi c ial  prac t i ce,  i t  i s  c ruc ial  t o implement  t hem

wi t h prudence t o avoid any  pot ent i al  " chi l l i ng effec t "  and real i ze t he goal  of enhanc ing t he bus iness

envi ronment  and promot ing market  i nnovat ion vi t al i t y.
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