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In  order to implement the Individual  Income Tax (“IIT”)  Law of

the People’s Republ i c of  China (“PRC”)  revi sed in 2018

(“2018 Version of  the I IT Law”)  as reviewed and approved by

the Standing Committee of  the National  People’s Congress

(“NPC”) on 31 August 2018, the Mini str y of  Finance (“MOF”)

and the State Admini stration of  Taxation (“SAT”)  released the

Exposure Draft of  the Revi sed Implementation Regulations for

the I IT Law (“Exposure Draft of  the IRs”)  and the Exposure

Draft of  the Interim Measures for Specia l  Addi tional

Deductions (“SAD”) for I IT (“Exposure Draft of  the IMSAD”)

on 20 October 2018.  Recently, the f inal i zed Revi sed

Implementation Regulations for the I IT Law (“2018 IRs”)  and

the f inal i zed Interim Measures for SAD for I IT (Guo Fa [2018]

No. 41, “Ci rcular No. 41” or “IMSAD”) were released

(hereinafter the “Revi sion”) .  Both of  them take ef fect since 1

Januar y 2019.  Based on the revi sed contents of  the 2018

Version of  the I IT Law, 2018 IRs fur ther explains the residence

time standard, scope of  income, deduction i tems, overseas tax

credi t, and etc. in  detai l s.  Comparing wi th Exposure Draft of

the IRs, some technical  posi tions in  2018 IRs are amended to

some extent.  The f inal i zed Ci rcular No. 41 stipulates deduction

amount, deduction methods and management ru les of  the SAD

i tems.  Comparing wi th Exposure Draft of  the IMSAD, Ci rcular

No. 41 enhances the operabi l i ty of  relevant technical
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provi sions.

In  compari son wi th the Implementation Regulations for the I IT

Law as revi sed in 2011 (“2011 IRs”) , 2018 IRs has made

signi f i cant revi sions to cer tain contents.  P lease f ind the

tabular compari sons of  relevant revi sions as below.  We al so

attach thereafter a tabular introduction of  Ci rcular No. 41.  Our

comments on the regulations and ci rcular are set for th below

as wel l .

Major  Revis ions  of  the Provis ions  and Our  Comments

Ref ining res idence t ime s tandard and changing “5 -year

rel ief ” rule to “6 -year  re l ief ” rule
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H aiwen Comments  (“H W comments”):

2018 Version of  the I IT Law has changed the residence time

standard of  “resident individual s”, replacing the “1 year ”

standard wi th a “183 days” standard, making i t easier for

overseas individual s to become “resident individual s” of

China.  Never theless, in  order to attract and retain overseas

talents, Exposure Draft of  the IRs maintains the previous “5-

year ru le” and “non-temporar y trips out of  China” provi sion

to some extent, which reser ves tax rel ief  treatment for foreign

individual s who do not have a domici le in  China.  The of f i cia l l y

promulgated 2018 IRs fur ther changes the “5-year ru le” to a

“6-year ru le”, say, for overseas individual s wi thout a domici le

in China, i f  they stay cumulati vely for 183 days per year in

China for no less than 6 consecutive such years, they shal l  pay

PRC I IT on thei r global  income star ting f rom the 7th such year. 

For overseas individual s who become PRC tax residents only

because they meet “residence time standard”, i f  they leave

China for more than 30 days in  a single trip in  any year during

which they become a tax resident, the number of  consecutive

years in  each of  which they reside in China cumulati vely for

183 days shal l  be restar ted to count.  In  conclusion, a l though

2018 Version of  the I IT Law has made i t easier for overseas

individual s to become “resident individual s” of  China,

relevant individual s can reasonably reduce thei r ri sks of  being
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subject to PRC I IT by applying the “6-year ru le” and planning

a “non-temporar y trip out of  China”.

2018 IRs provides that in  order to apply the “6-year rel i ef ”

rule, relevant individual s shal l  do a f i l ing wi th tax authori ties

( in  2011 IRs, tax authori ties’ approval  i s requi red in order to

apply the “5-year ru le”) .  Such arrangement wi l l  reduce

uncer tainty in  the process of  applying the preferentia l

treatment.  I t should be noted that i f  an overseas individual

could not f i l e wi th ( repor t to)  tax authori ty in  time to apply

the “6-year ru le”, he/she might be subject to PRC I IT for

overseas income.  I t should al so be noted that, for an overseas

individual  who has a domici le in  China, he/she i s subject to

PRC I IT for global  income star ting f rom the date when he/she

owns a domici le in  China, and he/she could not enjoy the

preferentia l  treatment of  the “6-year rel i ef ” rule.

A djust ing scope of  income prudent ly,  “deemed t ransf er  of

proper t ies” rule ul t imately  not  adopted

Adjusting “source of  income standard” prudently
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H W comments :

The Revi sion adds the stipulation “unless other wise stipulated

by the State Counci l’s f i scal  and taxation depar tments” to the

judgment cri teria  of  the source of  income.  From a l i teral  point

of  view, since mainbody clause of  th i s Ar ti cle i s a  “universal

af f i rmative judgment” (say, for speci f i ed types of  income,

regardless of  whether the place of  payment i s wi th in China,

such income i s regarded as income sourced f rom China) , the

State Counci l 's f i scal  and taxation depar tments can only

provide exclusionar y (negative)  exceptions ( to other wise

stipulate)  to relevant types of  income speci f ied in th i s Ar ti cle. 

That i s to say, the f i scal  and taxation depar tments can exclude

cer tain ci rcumstances stipulated in th i s Ar ti cle f rom being

regarded as income sourced f rom China.  And they are not

al lowed to create other ci rcumstances outside the

ci rcumstances stipulated in th i s Ar ti cle as addi tional  scenarios

“regardless whether the place of  payment i s in  China”.

In Exposure Draft of  the (2018)  IRs, i t stipulated that “income

derived f rom business acti vi ti es carried out in  China”

(“business operation income”) , “income derived f rom

transfer of  equi ty assets consti tuted by investments in

5



enterpri ses, insti tutions or other economic organizations in

China” (“equi ty capi ta l  gains”)  and “author ’s remuneration

and contingent income paid or borne by enterpri ses,

insti tutions, other economic organizations or individual

residents in  China” (“author ’s remuneration/contingent

income paid/borne wi thin China”)  shal l  a l so be deemed as

income sourced f rom China regardless whether the place of

payment i s in  China (“payment-place-regardless provi sion”) . 

However, in  the of f i cia l l y promulgated 2018 IRs, the

aforementioned 3 types of  income are excluded f rom the

“payment-place-regardless provi sion”.  We understand that

the reason may be that the “payment-place-regardless

provi sion” intends to grant the Chinese government the power

to levy tax on cer tain types of  income, however,

In  the case of  “business operation income”, on the one hand,

“independent personal  ser vi ces terms” of  relevant tax treaties

general l y stipulate that income derived by an individual  who i s

a resident of  a contracting state in  respect of  professional

ser vi ces or other acti vi ti es of  an independent nature shal l  be

taxable only in  that contracting state, unless he/she has a f i xed

base regularl y avai l able to him/her in  the other contracting

state for the purpose of  performing hi s/her acti vi ti es or he/she

i s present in  that other contracting state for a period or

periods exceeding 183 days cumulati vely in  a calendar year (or

any 12 months)  concerned.  That i s to say, the international l y

agreed common basi s to judge attribution of  taxation power i s

mainly “f ixed base standard” and “time standard”, rather

than “payment place standard”.  On the other hand,

“carr ying out business acti vi ti es” i s usual l y “performing

contracts”.  In  th i s regard, the provi sion “income derived

from personal  ser vi ces provided in China due to tak ing of f i ce,

being employed, performance of  contract, etc.” in th i s Ar ti cle

6



al ready covers the main scope of  “business acti vi ti es”,

therefore, the necessi ty of  l i sting “business operation

income” separately among the “payment-place-regardless

provi sion” i s reduced.

In the case of  “equi ty capi ta l  gains”, “capi tal  gains terms”

of tax treaties stipulate ru les to attribute taxation powers for

immoveable proper ties, equi ty interest and other proper ties. 

Since in China international  l aw usual l y prevai l s over domesti c

law, the “payment-place-regardless provi sion” rule for

“equi ty capi ta l  gains” i s h ighly substi tutable (by tax treaties)

and i s therefore f inal l y not included in 2018 IRs.

In  the case of  “author ’s remuneration/contingent income

paid/borne wi thin China”, on the one hand, as for “author ’s

remuneration/contingent income paid wi thin China”, the

wording i tsel f  has indicated “paid wi thin China”.  I f  such

ci rcumstance would be included in “payment-place-regardless

provi sion”, i t wi l l  be logical l y not sel f-consi stent.  On the

other hand, as for “author ’s remuneration/contingent income

borne wi thin China”, th i s may refer to the si tuation in which

domesti c enti ty pays to overseas enterpri se and then overseas

enterpri se pays to overseas individual .  When domesti c enti ty

pays to overseas enterpri se, relevant overseas enterpri se may

be subject to PRC Enterpri se Income Tax (“EIT”) .  I f  relevant

overseas individual  would al so be requi red to pay PRC I IT on

such “income sourced f rom China indi rectl y”, i t i s di f f i cul t for

PRC tax authori ties to enforce “long-arm juri sdiction”. 

Therefore, i t i s advi sable not to prescribe such a clause.

In the Revi sion, the term “proper ties such as bui ldings, l and

use rights” i s changed to “proper ties such as immovable

proper ty”.  Technical l y speaking, such a revi sion expands the

7



covered scope of  “payment-place-regardless provi sion” ( for

detai led analysi s, please refer to the section enti tl ed “F.

Discrimination and analysi s of  the word ‘ETC.’” in th i s

ar ti cle) .

Adjusting scope of  income according to the new I IT Law
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H W comments :

In  the of f i cia l l y promulgated 2018 IRs, the scope of  “business

operation income” has been adjusted to some extent in

compari son to Exposure Draft of  the IRs: (1)  “Income

generated f rom production and business operation by I ICH”

and “Income generated f rom production and business

operation of  sole-proprietorship enterpri se or par tnership

enterpri se regi stered in China derived by the investor of  such

sole-proprietorship enterpri se or the par tner individual  of  such
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par tnership enterpri se” are presented separately, no longer

emphasizing “IICH regi stered in China”.  (2)  2018 IRs no

longer requi res “holding a l i cense” for the income derived by

an individual  f rom engaging in educational , medical ,

consul ting and other compensated ser vi ces.  In  th i s regard,

since “income generated f rom personal  ser vi ces” al so

includes “compensated ser vi ces” such as “medical” and

“consul ting” ser vi ces, i f  “holding a l i cense” i s no longer a

cri terion to di stinguish “business operation income” from

“income generated f rom personal  ser vi ces” ( I IT rates of  the 2

types of  income are di f ferent) , i t i s necessar y to make speci f i c

judgment to di f ferentiate them based on factors such as

ser vi ce f requency ( incidental /regular/dai l y) ,  business si ze

(whether h i ring assi stants/apprenti ces)  and accounting method

(simple accounting/normal  accounting)  of  the compensated

ser vi ces.  In  practi ce, there might be di sputes on the

di f ferentiation between the 2 types of  income between

taxpayers and tax authori ties.  At present, the Tax Computation

Measures for I IT on I ICH (Revi sed in 2018)  treats “individual s

engaged in educational , medical ,  consul ting and other

compensated ser vi ces approved by government depar tments”

and “other individual s engaged in individual l y-owned

production and business operation” as “IICH”.  After the

promulgation and implementation of  2018 IRs, the

aforementioned Tax Computation Measures for I IT on I ICH may

need to be amended to ref lect the legi slati ve changes.

Comparing to 2011 IRs, in  the of f i cia l l y promulgated 2018 IRs,

the provi sion “income derived by an individual  engaged in

contracted operations and leasing operations as wel l  as

subcontracting and sub-leasing operations” no longer

includes “income of  wages and salaries derived by individual s
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on a monthly basi s or for each project” as a par t of  “business

operation income”.  That i s to say, the provi sion of  “i tems

being deemed as business operation income” i s cancel led.

In the Revi sion, the “shares of  proper ties in  par tnership

enterpri ses” i s clearl y def ined as one i tem of  the “income

generated f rom transfer of  proper ties”.  Thi s i s a  l egi slati ve

conf i rmation of  the taxable nature for the transfer of  proper ty

in par tnership operation si tuation.

In the Revi sion, “news” and “broadcasting” are deleted f rom

the l i st of  “income generated f rom personal  ser vi ces”.  We

understand that th i s should not be interpreted as an individual

engaged in “news” and “broadcasting” industries are not

al lowed to obtain “income generated f rom personal

ser vi ces”.  In  addi tion, in  taxable i tems of  “income generated

from lease of  proper ties” and “income generated f rom

transfer of  proper ties”, “bui ldings” and “land use rights”

are combined as “immoveable proper ties” ( the scope of

“immoveable proper ties” i s greater than the scope of

“bui ldings” plus the scope of  “land use rights”) .

In the of f i cia l l y promulgated 2018 IRs, the provi sions for

“income of  interests and dividends” basical l y remain the

same as that in  2011 IRs, stipulating that i t refers to “income

of interests and dividends derived by individual s in  relation to

thei r possession of  credi tor's rights, equi ty interests and etc.” 

The wording “income of  interests and dividends nature” in

Exposure Draft of  the IRs i s not adopted ( the wording “…

nature” impl ies di scretionar y power of  tax authori ties to
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determine cer tain types of  income as cer tain taxable income) . 

Never theless, i t should be noted that the wording “etc.” i s

added after the term “possession of  credi tor's rights and

equi ty interests”, which may lead to di sputes between tax

authori ties and taxpayers in  the practi ce of  tax col lection and

admini stration on the meaning of  “etc.” ( for detai led analysi s,

please refer to the section enti tl ed “F. Di scrimination and

analysi s of  the word ‘ETC.’” in th i s ar ti cle)

In the of f i cia l l y promulgated 2018 IRs, i t i s stipulated that “If

the speci f i c categor y of  taxable income derived by individual s

i s di f f i cul t to be classi f i ed, i t shal l  be determined by the State

Counci l’s taxation depar tment.”  In compari son, in  2011 IRs

and Exposure Draft of  the IRs, for “the speci f i c categor y of

taxable income derived by individual s di f f i cul t to be

classi f i ed”, i t shal l  be “determined by tax bureaus in

charge”.  That i s to say, 2018 IRs recal l s the “power to

determine the speci f i c categor y of  income” ( interpretation

power)  to the highest l evel  tax depar tment of  the PRC.  Thi s i s

a more prudent arrangement than giving such power to tax low

level  bureaus in charge.  Of  course, since 2018 Version of  the

IIT Law removes “other taxable income determined by the

State Counci l  ‘s f i scal  depar tment” from taxable i tems, the

SAT should not def ine cer tain unclear income as “other

taxable income”.

“Deemed transfer of  proper ties” rule u l timately not adopted

12



H W comments :

Exposure Draft of  the IRs drew on relevant provi sions of  the

Implementation Regulations for the Enterpri se Income Tax

(“EIT”)  Law of  the PRC and introduces the concept of

“deemed as sales” into the I IT f i eld, meaning cer tain

acti vi ti es wi l l  be “deemed as transfer of  taxable proper ties”

and “transferor i s deemed to obtain income generated f rom

the transfer ”.  However, in  the of f i cia l l y promulgated 2018 IRs,

such provi sion i s f inal l y not adopted.

Prior to the Revi sion, tax treatments regarding donation

( transfer of  proper ties wi thout obtain ing considerations)  in  I IT

f ield are not consi stent in  many aspects.  For example,

taxpayers are deemed as transferors (donors)  or transferees

( recipients) , appl i cable taxable income i tems regarding transfer

of  shares, houses, gi f ts f rom enterpri ses, red envelopes i ssued

onl ine and etc. are categori zed di f ferently, and taxation

regulations in  di f ferent provinces are a l so di f ferent in

technical  posi tions.  You may f ind such examples l i sted below

for reference ( for below, 2018 Version of  the I IT Law has

cancel led “other taxable income”, and regulation of  Hebei

Province was abol i shed in 2015, but other provi sions are sti l l

va l id) .

I f  an individual  transfers h i s/her house wi thout getting
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compensation, the recipient may need to pay I IT as per “other

taxable income” i tem.  ( For detai l s, please refer to ci rcular Cai

Shui  [2009]  No. 78) .

I f  individual s di stribute cash red envelopes onl ine between

each other, such income of  recipient i s not I IT taxable income

and the recipient shal l  not be subject to I IT.  However, i f  an

individual  obtains cash red envelopes onl ine f rom an

enterpri se, the recipient may need to pay I IT as per

“accidental  income” i tem.  ( For detai l s, please refer to

ci rcular Shui  Zong Han [2015]  No. 409) .

I f  an individual  transfers equi ty shares wi thout getting

compensation, tax authori ty might adjust transferor ’s income

and the transferor shal l  pay I IT as per “income generated f rom

transfer of  proper ties” i tem.  ( For detai l s, please refer to

ci rcular SAT Announcement [2014]  No. 67)

Guangdong Province and Hebei  Province i ssued pol i cies

stipulating that i f  an individual  obtains equi ty shares wi thout

paying compensation, the recipient shal l  pay I IT as per

“income generated f rom transfer of  proper ties” i tem.  ( For

detai l s, please refer to ci rculars Yue Di  Shui  Han [2009]  No. 940

and J i  Di  Shui  Han [2009]  No. 119) .

In  regards to acti vi ti es of  individual s conducting non-monetar y

asset exchange, ci rcular Cai  Shui  [2015]  No. 41 stipulates that

i f  an individual  makes investment using hi s/her non-monetar y

assets, such acti vi ty shal l  be deemed that the transfer of  non-

monetar y assets and the investment occur simul taneously. 

Accordingly, the investor i s subject to I IT for h i s/her income

“generated” from non-monetar y assets as per “income

generated f rom transfer of  proper ties” i tem.  Since the
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off i cia l l y promulgated 2018 IRs does not adopt “deemed as

sales” rule, tax authori ty may need to clean up relevant

ci rculars and make a pol i cy choice based on the posi tion of

2018 IRs.

Fur ther  s t ipulat ing the scope of  deduct ion i t ems

Clari fying the scope of  “other deductions”

15



H W Comments :

2018 IRs clari f i es the speci f i c contents of  “other deductions

determined by the law” as stipulated in 2018 Version of  the I IT

Law.  In  fact, before the revi sion of  I IT Law and i ts

implementation regulations, the MOF, the SAT and other

depar tments of  the State Counci l  have i ssued relevant pol i cies

stipulating that expenses for paying or purchasing enterpri se

annui ties/occupational  annui ties (Cai  Shui  [2013]  No. 103,

etc.) ,  for paying business heal th insurance (Cai  Shui  [2017]  No.

39, etc.)  and tax-deferred commercia l  pension insurance (Cai

Shui  [2018]  No. 22, etc.)  can be deducted for I IT purposes. 

However, some of  them stipulate deduction under cer tain ratio,

some stipulate deduction under cer tain threshold amount,

some apply to speci f i c pi lot areas (ending date of  the pi lot i s

a l so speci f ied) , whi le 2018 IRs does not stipulate any speci f i c

provi sions regarding the l imi tations, appl i cable areas and

appl i cable time period of  relevant expense deductions. 

Therefore, previously i ssued relevant regulations are subject to

appropriate adjustments in  accordance wi th 2018 IRs.

Releasing separate regulation to stipulate the “SAD”

2018 IRs does not include detai led provi sions on the operation

methods for SAD.  The State Counci l  separately i ssued Ci rcular

No. 41 ( IMSAD)  to elaborate detai led implementation measures
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regarding SAD.  P lease refer to the fol lowing form for main

contents of  the IMSAD.
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H W Comments :
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The SAD i tems are fur ther deductible i tems besides basi c

standard deduction (60,000 yuan/year)  and specia l  deductions

(basi c pension insurance, basi c medical  insurance,

unemployment insurance and other socia l  insurance premiums

and housing provident fund, etc.) .   SAD includes 6 deduction

i tems for expenses of  chi ldren’s education, continuing

education, medical  treatment for major i l lness, housing loan

interests or housing rental  and elderly suppor ting.  The State

Counci l  may adjust scope and standards of  the SAD in due

frequency according to changes of  people’s expenses of

education, medical  care, housing, pensions and other

l i vel ihood expenses.

Due to l imi tation of  tax col lection and admini stration

condi tions, SAD deduction i s currently based on methods of

f i xed amount deduction and actual  expenses deduction wi thin

cer tain l imi t (1 i tem i s deducted as per actual  expenses wi thin

l imi t, and 5 i tems are deducted at f i xed amounts) . 

Correspondingly, the purpose of  SAD i s mainly to “cut tax”

rather than “adjusting di sposable incomes”.

In the practi ce of  tax col lection and admini stration, there wi l l

ari se chal lenges to resources and capabi l i t i es of  tax authori ties

for them to examine authenti ci ty and accuracy of  the repor ted

SAD information, to super vi se ri sks of  repeated deductions

among fami ly members, and to deal  wi th tax refund appl i cation

at the time of  I IT f inal  settlement and payment.

According to Ci rcular No. 41, when taxpayers enjoy SAD

treatment for the f i rst time, they shal l  submi t relevant
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i nformation ( including personal  information of  taxpayer

himsel f/hersel f,  h i s/her spouse, chi ldren, dependents, etc.)  to

wi thholding agents or tax authori ties.  I f  relevant information

changes, they shal l  promptly provide changed information to

wi thholding agents or tax authori ties.  I t i s foreseeable that

the submission and storage and conf identia l i ty i ssues of

relevant information requi re more resources and attention f rom

taxpayers and wi thholding agents.

In  order to implement the new arrangements of  2018 Version of

the I IT Law, Ci rcular No. 41 stipulates that relevant government

depar tments and uni ts bear responsibi l i ty and obl igation to

provide SAD related information to tax authori ties or assi st tax

authori ties in  veri fying such information.  I f  relevant

government depar tments and uni ts fa i l  to provide information

to tax authori ties in  due course, the person-in-charge and

related personnel  shal l  bear corresponding responsibi l i t i es.

According to Ci rcular 41, relevant materia l s for future

inspection shal l  be retained for 5 years.

In  Exposure Draft of  the IMSAD, there was a provi sion

stipulating “If  a foreign individual  meets requi rements of  SAD

on expenses of  chi ldren's education, continuing education,

housing loan interests or housing rental ,  he/she may cla im

such deductions, or may choose to continue enjoying current

preferentia l  tax treatments for foreigners ( i .e. ,  I IT exemption

for expenses of  chi ldren's'  education and language tra in ing

and housing subsidies) , but the same type of  expenses cannot

be el igible for both the SAD and the current preferentia l  tax

20



treatments for a foreigner at the same time.”  Thi s provi sion i s

not included in the of f i cia l l y promulgated Ci rcular No. 41, but

i s separately speci f i ed to some extent in  the Noti ce on the

Effect Linkage of  Preferentia l  Pol i cies af ter the Revi sion of  I IT

Law (Cai  Shui  [2018]  No. 164)  (“Notice No. 164”)  i ssued by

the MOF and the SAT.  According to Noti ce No. 164, during the

period f rom 1 Januar y 2019 to 31 December 2021, i f  an

overseas individual  meets condi tions of  tax resident, he/she

may choose to enjoy SAD treatments, or choose to enjoy

preferentia l  I IT treatments for foreigners as stipulated before

the Revi sion, but may not choose to enjoy both treatments at

the same time.  Once the choice was made, i t may not change

wi thin a tax year.  Star ting f rom 1 Januar y 2022, overseas

individual s could no longer enjoy I IT exemption for expenses

of  chi ldren's'  education and language tra in ing and housing

subsidies and other tax exemption pol i cies, and could only

cla im SAD as provided by Ci rcular No. 41.

Other revi sions relating to deduction i tems
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H W Comments :

2018 IRs stipulates that “Where an individual  who derives

business operation income does not have consol idated income,

when computing hi s/her taxable income of  each tax year,

expenses of  60,000 yuan/year, specia l  deductions, SAD and

other deductions determined pursuant to the law shal l  be

deducted ( in  order to faci l i tate description below, the

aforementioned deduction i tems are col lecti vely referred to as

“Speci f i c Deductible Items”, the “SDI”) .  In  Exposure Draft

of  the IRs, relevant wording was “For…individual , taxable

income i s the balance of  income of…deducting expenses of

60,000 yuan, specia l  deductions and other deductions

determined pursuant to the law.”  On the one hand, 2018 IRs

adds the provi sions of  SAD deduction, which i s a preferentia l

treatment for business operators.  At the same time, relevant

provi sions in  2018 IRs resolved the inconsi stency between the

provi sions of  Ar ti cle 15 of  Exposure Draft of  the IRs and the

provi sions of  Paragraph 1(3)  of  Ar ti cle 6 of  I IT Law and Ar ti cle

14(1)  of  Exposure Draft of  the IRs on how to calculate business

operation income.  On the other hand, comparing to Exposure
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Draft of  the IRs, 2018 IRs stipulates that “no consol idated

income” i s a general  precondi tion for deducting relevant SDI

by business operators.  Li teral l y speaking, th i s means that i f

relevant business operator “has consol idated incomes”, then

the SDI can only be deducted when calculating hi s/her taxable

income amount of  the consol idated income, and shal l  not be

cla imed when calculating hi s/her business operation income. 

That i s to say, i f  the amount of  consol idated income of  relevant

business operator i s not l arge enough, in  cer tain

ci rcumstances, the loss of  tax benef i ts ari sing f rom the loss of

el igibi l i ty to cla im SDI when calculating business operation

taxable income wi l l  be larger than the tax benef i t savings

ari sing f rom deducting relevant SDI when calculating the

consol idated income tax payable amount ( i .e. the loss wi l l

outweigh the gain) .  In  order to avoid the “passive negative

impacts in  tax benef i ts” under speci f i c ci rcumstances, relevant

tax regulations may need to be i ssued to clari fy the meaning of

the aforementioned provi sions.

In  addi tion, in  compari son to 2011 IRs, 2018 IRs deleted the

provi sions about “addi tional  deductible amount” (1,300

yuan/month)  that can be cla imed by “taxpayers who do not

have a domici le in  China but receive income of  wages and

salaries in  China or taxpayers who have a domici le in  China but

receive income of  wages and salaries outside China” so as to

ref lect the changes in 2018 Version of  the I IT Law.

A djust ing taxat ion methods  of  overseas  income and overseas

tax credit  system
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H W Comments :

According to 2018 IRs, as for the consol idated income and

business operation income derived wi thin and outside China by

a resident individual , tax payable amount shal l  be computed

based on the total  income wi thin and outside China for

consol idated income and business operation income

respecti vely, whi le for other income derived wi thin and outside

China, tax payable amount shal l  be computed separately for

the amount wi thin and outside China for each type of  income

respecti vely.  2011 IRs stipulated that for individual s who have

a domici le in  China or individual s who do not have a domici le

in China but have resided in China for one year or more ( i .e. ,  a

resident individual ) ,  a l l  the income derived wi thin and outside

China shal l  be cal culated separately.  For consol idated income

and business operation income, comparing the “IIT cal culation

method of  combining income derived wi thin and outside
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China” wi th the “IIT cal culation method of  dividing income

derived wi thin and outside China”, tax burden on the income

derived outside China under the former I IT cal culation method

under 2018 IRs may be heavier than before.

Exposure Draft of  the IRs stipulated that losses of  business

establ i shments outside China of  sole-proprietorships,

par tnerships and individual s who are engaged in “other

production or business operations” shal l  not of fset against

prof i ts of  business establ i shments wi thin China.  Thi s provi sion

i s deleted in 2018 IRs.

Wi th respect to the l imi tation on overseas tax credi t, 2018 IRs

stipulates a cal culation method as “aggregate tax credi t

l imi tation di stinguished according to both the source of

income and the taxable i tems” and stipulates that f i scal  and

taxation depar tments of  the State Counci l  can adjust the

calculation methods for I IT tax credi t.  Comparingly speaking,

in E IT f i eld, star ting f rom 1 Januar y 2017, enterpri ses can

choose method of  “tax credi t l imi tation calculated according

to source of  income regardless of  taxable i tems” or method of

“tax credi t l imi tation calculated regardless of  source of

income and taxable i tems” to calculate thei r overseas E IT

payable amount to be credi ted and the credi t amount to be

offset in  China (Cai  Shui  [2017]  No. 84) .  Such arrangement i s

conducive for enterpri ses to make fu l l  use of  tax credi t system,

so as to comprehensively use “tax resources” in di f ferent

juri sdictions to save tax.  Therefore, i t i s wor th for f i scal  and

taxation depar tments to take an appropriate oppor tuni ty to

implement an overseas tax credi t system that i s more conducive

to individual  taxpayers.
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Exposure Draft of  the IRs speci f ied the speci f i c cal culation

formula for the credi t l imi tation, but in  the of f i cia l l y

promulgated 2018 IRs, the formula i s not included.

Weighing and cons ider ing new rules  of  t ax col lect ion and

adminis t rat ion

Detai led provi sions of  anti -tax avoidance rules are not

included in 2018 IRs

H W Comments :

2018 Version of  the I IT Law introduces 3 types of  anti -tax

avoidance rules ( i .e. ,  Transfer Pri cing Adjustment Rule,

Control led Foreign Enterpri se Adjustment Rule and General

Anti -tax Avoidance Rule) , and Exposure Draft of  the IRs ref ined

the provi sions relating to these 3 types of  anti -tax avoidance

rules.  On the one hand, Exposure Draft of  the IRs clari f i ed the

meaning of  “related par ties”, “arm’s length principle”,

“control”, “actual  tax burden i s obviously low”, “no

reasonable commercia l  purposes”, on the other hand, i t

stipulated speci f i c cal culation method of  tax interests for the

adjusted tax payment amount.  However, such provi sions are

not included in the of f i cia l l y promulgated 2018 IRs.

Comparing wi th other tax col lection and admini stration

arrangements, the formulation and implementation of  anti -tax
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avoidance rules should be “more of  technical  l evel”.  When

technical  preparation i s not mature, i t may not be appropriate

to make provi sions.  Under such ci rcumstances, i t may be a

more f lexible way to i ssue relevant operational  procedures by

f i scal  and taxation depar tments of  the State Counci l .

I t i s par ti cularl y impor tant to note that under the CRS

(Common Repor ting Standard of  Overseas Financia l  Account

Information Exchange)  mechanism, tax authori ties have power

to obtain information on overseas f inancia l  assets of  a l arge

number of  Chinese resident individual s through cross-border

bulk  information exchange channels.  Accordingly, tax

authori ties may in i ti ate a l arge number of  tax adjustment

sur veys on relevant individual s.  In  th i s regard, h igh net value

individual s having overseas corporate structure and other

f inancia l  assets should re-examine thei r exi sting investment

structure and enhance thei r tax compl iance awareness and

capabi l i t i es.

Adjusting col lection and admini stration rules of  tax

declaration
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H W Comments :

2018 Version of  the I IT Law made a number of  modi f i cations to

tax col lection and admini stration arrangements.  2018 IRs

ref ines these provi sions, including: (1)  Clari fying ci rcumstances

in which taxpayers obtain ing consol idated income need to do

f inal  settlement and payment of  I IT, and providing relating to

tax refund; (2)  Stipulating the approach to cla im SAD during

tax col lection and admini stration procedures and the

requi rements to retain relevant documents; (3)  Stipulating that

taxpayers may delegate wi thholding agent, other insti tutions

or individual s to handle the f inal  settlement and payment of

I IT; (4)  Stipulating that i f  wi thholding agent did not turn over

the wi thheld tax to the treasur y of  the countr y, th i s si tuation

shal l  not af fect taxpayer's appl i cation for tax refund, etc.
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Exposure Draft of  the IRs stipulated that, tax authori ties may

not accept tax refund appl i cation declared after closing of  the

f inal  settlement and payment of  I IT.  However, according to

Ar ti cle 51 of  the Tax Col lection and Admini stration Law of  the

PRC (“TCA Law”) , where a taxpayer di scovers that tax payment

i s in  excess of  tax payable amount, the taxpayer may, wi thin 3

years f rom the date the payment i s made, cla im a refund of  the

excess payment plus interests accrued according to bank

interest rates, and tax authori ties shal l  immediately pay back

the money upon examination and veri f i cation of  the case.  I t i s

clear that Exposure Draft of  the IRs’ stipulation that tax

authori ties may not accept tax refund cases af ter closing of  the

statutor y f inal  settlement and payment period of  I IT, conf l i cts

wi th the superior l aw (TCA Law)  and thi s provi sion improperly

restri cts taxpayer's right to apply for tax refund.  For tunately,

th i s provi sion i s not adopted in the of f i cia l l y promulgated 2018

IRs.

Fur thermore, the of f i cia l l y promulgated 2018 IRs deleted

relevant provi sions relating to “resident individual s who

cancel  thei r Chinese household regi stration due to emigration

shal l  repor t cer tain information to taxation authori ties” and

relevant provi sions of  “how to pay tax and make f inal

settlement and payment of  I IT i f  i t i s not cer tain that a

taxpayer i s a  resident individual  or a non-resident individual”

as previously provided in Exposure Draft of  the IRs.  Relevant

tax col lection and admini stration rules may be i ssued

separately.
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In  addi tion, the of f i cia l l y promulgated 2018 IRs a l so deleted

relevant provi sion of  “taxation authori ties shal l  not levy I IT on

cer tain I ICHs, sole-proprietorships or par tnerships by way of

col lecting a f i xed amount for a cer tain regulated period or by

way of  deeming a tax in  advance.”

Discr iminat ion and analys is  of  the word “ETC.”

Comparing wi th 2011 IRs, the f requency of  the word “etc.” has

increased signi f i cantly in  relevant provi sions of  2018 IRs.  The

word “etc. (等)” has 2 meanings in Chinese in relevant

si tuations.  One meaning i s to end contents mentioned earl i er. 

For example, the word “etc.” in the expression “Special

Admini strati ve Regions include Hong Kong, Macau, etc.” i s to

end the enumeration, meaning Specia l  Admini strati ve Regions

only include Hong Kong and Macau.  The other meaning i s to

extend contents mentioned earl i er, meaning the examples have

not been exhausti vely enumerated.  For example, the word

“etc.” in the expression “Nobel  Pri ze winners include Tu

Youyou and etc.” i s to extend the scope of  the Nobel  Pri ze

winners, meaning Tu Youyou i s not the only one who won the

Nobel  Pri ze.  Therefore, there may be di f ferences in  people’s

understanding when we talk  about the word “etc.” 

Par ti cularl y, as for tax l aws and regulations, the interpretation

of  “to end relevant contents” or “to extend relevant

contents” wi l l  l ead to di f ferent legal  and economic

consequences.  Accordingly, when the word “etc.” appears in

the tax l aws and regulations, i t i s necessar y to interpret

prudently f rom the aspects of  logical  meaning, ru le attributes,

l egi slation purposes and etc. so that tax authori ties and

taxpayers can reach a consensus on legal  consequences of
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speci f i c ru les to the maximum possible extent.  In  the fol lowing

contents, we tr y to di scriminate and analyze the meaning of

the word “etc.”, hoping to help reach a consensus in  relevant

di sputes.  P lease refer to our comments in  the fol lowing tables

for detai l s.

In  2011 IRs, the word “etc.” appears twice in  total ,  which are

set for th as fol lows:
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In  the of f i cia l l y promulgated 2018 IRs, the word “etc.”

appears 8 times in total  ( in  7 ar ti cles) , which are set for th as

fol lows:
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Other  revis ions

2018 IRs a l so revi sed some of  the wordings in relevant
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provi sions.  In  addi tion, Ar ti cle 7 of  2018 IRs stipulates that

measures of  col lecting I IT on the proceeds of  stock transfer

shal l  be separately prescribed by the State Counci l  and such

measures shal l  be repor ted to the Standing Committee of  the

NPC for record.  2011 IRs stipulated that the measures of

col lecting I IT on the proceeds of  stock transfer shal l  be

separately formulated by f i scal  depar tment of  the State Counci l

and submi tted to the State Counci l  for approval .  Obviously,

under 2018 IRs, l egi slati ve grade of  I IT on the proceeds of

stock transfer wi l l  be improved.

Our  Ser vices

Taxpayers shal l  pay tax according to laws.  Thi s means, “paying

tax” i s an obl igation for taxpayers whi le “according to laws”

is a right for taxpayers.  In  order to act according to laws to

protect l egal  rights, taxpayers need to have a comprehensive

and deep understanding of  tax l aws and regulations.  In  th i s

connection, Haiwen tax team i s committed to providing the

fol lowing professional  ser vi ces f rom “Tax + Law” standpoint

in response to cl i ents’ such needs:

Dai l y tax consul ting ser vi ces;

Tax structuring ser vi ces;

Preparation, review and revi sion of  tax related terms in

contracts;

Legal  suppor t ser vi ces in  tax di sputes;

Tax compl iance ser vi ces.
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I f  you are interested in learning more about our ser vi ces, fee

quotations and other related i ssues, please contact the

fol lowing persons:

Guo Yongmao (Tax Par tner)

E-mai l :  guoyongmao@haiwen-law.com

Li  Yang (Senior Associate)

E-mai l :  l i yang@haiwen-law.com

Tian Yue (Associate)

E-mai l :  t i anyue@haiwen-law.com

2019-01-15

35


