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Hong Kong allows electronic service of statutory demand on individual debtors
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Bankruptcy is probably the most severe outcome an individual debtor would be facing in civil proceedings. As a result, Hong Kong

High Court has all along been adopting a careful and stringent approach to ensure the debtors are properly notified (or are given proper

chance to be notified) of the statutory demand before a bankruptcy petition may be presented. As required under Rule 46(2) of the

Bankruptcy Rules (Cap. 6A) (“Rule 46(2)”), the creditor shall do all that is reasonable for the purpose of bringing the statutory

demand to the debtor's attention and, if practicable in the particular circumstances, to cause personal service of the demand to be

effected. Therefore, the previous Practice Directions 3.1 (version 5) required the creditors to make at least two attempts to personally

service of the statutory demand.

In recent years, the widespread adoption of electronic communication and the rapid growth of information technology system have

led significant changes in how ordinary people communicate and conduct business. As a result, interested groups, including legal

practitioners, financial institutions, money lenders, etc., have called for a review and update of traditional approach to account for

these social phenomena. The New Practice Direction 3.1, which came into effect on 17 July 2023, is a response to these demands

and expected to meet the expectations of the public.

Before the implementation of the new Practice Direction 3.1, the requirements for discharging the obligation under Rule 46(2) were

similar to all the reasonable steps a creditor must take to satisfy the Court that an order for substituted service of a petitioner should be

made. This included making at least 2 personal calls to all of the debtor’s known addresses, with the second call being made by

appointment by a letter, among other requirements (referred to as the “Previous Requirement”). As a result, if personal service of

the statutory demand was deemed impracticable, the only option for creditor was to apply for leave for substituted service (for

example, service by advertisement in newspaper to substitute personal service).

Obviously, the Previous Requirement created many setbacks for the creditors, for instance:

a. The procedure was redundant as it requires the creditors to repeat the reasonable steps once when serving the statutory demand
and once when serving the petition. There is no particular benefit to repeat the exact same steps twice. 

b. It was easier for the debtors to dodge the subsequent personal service. If a creditor was able to personally served a statutory
demand on the debtor by surprise, the debtor will likely be evading the service of the petition by concealing his whereabout. This
should not be the legislative intention of Rule 46(2).

c. It caused delays in the recovery process for creditors, particularly judgment creditors, and resulted in increased costs. 

T h e  n ew  P r ac t ic e  Dir ec t io n s  3 . 1  a im s  t o  s t r ik e  a  b e t t e r  b a lan c e  b e t w een  t h e  in t e r es t s  o f  c r ed it o r s

an d  d eb t o r s .   T o  t h is  en d ,  p a r ag r ap h  2 . 1  s e t s  o u t  t h e  f o llo w in g  g u id e lin es  f o r  d is c h ar g in g

c r ed it o r s ’ o b lig a t io n  u n d er  Ru le  4 6 ( 2 ) :

1



a .  I f  t h e  d eb t o r  is  r ep r es en t ed  b y  a  s o lic it o r,  an  a t t em p t  s h o u ld  b e  m ad e  t o  a r r an g e  an  ap p o in t m en t
f o r  p e r s o n a l s e r v ic e  t h r o u g h  s u c h  s o lic it o r.  Ru le  4 9 ( 4 )  o f  t h e  Ban k r u p t c y  Ru les  en ab les  a
s o lic it o r  t o  ac c ep t  s e r v ic e  o f  a  s t a t u t o r y  d em an d  o n  b eh a lf  o f  h is  c lien t ;  o r

b .  I f  t he  de bt or has  agre e d wi t h t he  cre di t or t o us e  any e le ct ronic me ans  ( which include
e mai l s ,  What s App,  We Chat  or ot he r s imi lar me ans  of  communicat ions  ( “Ele ct ronic
Me ans ”) )  t o re ce ive  any docume nt s  re lat ing t o t he  de bt  t he  s ubje ct  of  t he  s t at ut ory
de mand,  or t he  de bt or has  during t he  pe riod of  12 mont hs  imme diat e ly pre ce ding t he  dat e
of  t he  s t at ut ory de mand us e d any of  t he  Ele ct ronic Me ans  t o communicat e  wi t h t he
cre di t or,  and t he  cre di t or has  s e nt  t he  s t at ut ory de mand t o t he  de bt or t hrough t he
Ele ct ronic Me ans ;  o r

c .  T h e  s t ep s  s e t  o u t  in  p ar ag r ap h  3 . 2  b e lo w  ( w h ic h  w as  t h e  s t ep s  f o r  s u b s t it u t ed  s e r v ic e
ap p lic a t io n ) .

P ar ag r ap h  2 . 1 ( b )  o f  t h e  n ew  P r ac t ic e  Dir ec t io n s  3 . 1  in t r o d u c es  a  b r an d - n ew  m et h o d  f o r  s e r v in g  t h e

s t a t u t o r y  d em an d ,  w h ic h  g iv es  c r ed it o r s  m o r e  f lex ib ilit y  b y  a llo w in g  t h em  t o  u s e  e lec t r o n ic  m ean s .

T h e  d ef in it io n  o f  e lec t r o n  m ean s  is  b r o ad  an d  in c lu d es  c o m m u n ic a t io n s  m et h o d s  s u c h  as  em ails ,

Wh at s Ap p ,  We Ch at ,  an d  s im ila r  m ean s .  I t  s h o u ld  b e  n o t ed  t h a t  t h is  o p t io n  ap p lies  t o  ag r eem en t s

t h a t  d id  n o t  p r ev io u s ly  in c lu d e  a  p r o v is io n  o f  c o m m u n ic a t io n  b y  e lec t r o n ic  m ean s .  As  lo n g  as  t h e

d eb t o r  h as  u s ed  an y  o f  t h e  e lec t r o n ic  m ean s  t o  c o m m u n ic a t e  w it h  t h e  c r ed it o r  d u r in g  t h e  1 2  m o n t h s

im m ed ia t e ly  p r ec ed in g  t h e  d a t e  o f  t h e  s t a t u t o r y  d em an d  ,  t h e  c r ed it o r  c an  s e r v e  t h e  s t a t u t o r y

d em an d  o n  t h e  d eb t o r  t h r o u g h  s u c h  e lec t r o n ic  m ean ( s )  w it h o u t  p r io r  ag r eem en t .

Giv en  t h a t  t h e  n ew  P r ac t ic e  Dir ec t io n  3 . 1  o n ly  r ec en t ly  c am e in t o  e f f ec t  an d  it s  in t e r p r e t a t io n s ,

e f f ec t s  an d  im p lic a t io n s  a r e  y e t  t o  b e  f u lly  o b s er v ed ,  w e  r ec o m m en d  t h a t  c o m m er c ia l len d er s  t ak e

p r o ac t iv e  m eas u r es  t o  ad d r es s  t h is  d ev e lo p m en t .  S p ec if ic a lly,  w e  s u g g es t  t h a t  c o m m er c ia l len d er s

c o n s id er  am en d in g  t h e ir  s t an d ar d  f ac ilit y  ag r eem en t s  t o  in c lu d e  a  c lau s e  t h a t  ex p lic it ly  p er m it s

c o m m u n ic a t io n  b y  e lec t r o n ic  m ean s  in  r e la t io n  t o  t h e  ag r eem en t .   T h is  c lau s e  s h o u ld  a ls o  r eq u ir e

d eb t o r  t o  p r o v id e  s ev er a l e lec t r o n ic  m ean s  f o r  c o m m u n ic a t io n ,  s u c h  as  em ail,  Wh at s Ap p ,  We Ch at ,

o r  o t h er  s im ila r  m ean s .

Ou r  Dis p u t e  Res o lu t io n  t eam  in  Ho n g  Ko n g  h as  ex t en s iv e  ex p er ien c e  in  as s is t in g  c lien t s  w it h  d eb t

r ec o v er y,  an d  w e  c an  p r o v id e  c o m p r eh en s iv e  leg a l s u p p o r t  t o  h e lp  c lien t s  n av ig a t e  t h e  n ew  P r ac t ic e

Dir ec t io n  3 . 1 .  We c an  ad v is e  o n  t h e  im p lic a t io n s  o f  t h e  n ew  p r ac t ic e  d ir ec t io n ,  as s is t  w it h  d r a f t in g

an d  n eg o t ia t in g  ag r eem en t s  t h a t  c o m p ly  w it h  t h e  n ew  r eq u ir em en t s ,  an d  p r o v id e  g u id an c e  o n  h o w  t o

ef f ec t iv e ly  en f o r c e  s t a t u t o r y  d em an d s .

I f  an y  c o m m er c ia l len d er s  a r e  in t e r es t ed  in  ex p lo r in g  t h is  t o p ic  f u r t h er  o r  r eq u ir e  leg a l as s is t an c e

w it h  d eb t  r ec o v er y,  p leas e  f ee l f r ee  t o  c o n t ac t  o u r  Dis p u t e  Res o lu t io n  t eam .

2023-07-19

2


