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Interpretation of Laws and Regulation: The Interpretation of the Supreme People’s Court on
the Application of Law in the Trial of Labor Dispute Cases (ll) (Exposure Draft) was released,
and the Amendment to the Criminal Law (XI) was promulgated

H

P i, WA ERT U RZBAERERIET SRR RSN T HRE
& ¥ E

Interpretation of Laws and Regulation: Shanghai, Hainan, Chongqing and Anhui Hawe

Successively Published New Regulations on the Participation of Persons not in an

Employment Relationship in Work-Related Injury Insurance
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Quick View of New Regulations: Announcements of Optimizing the Payment Process of

Social Insurance Premiums have been issued in Various Regions
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Quick View of New Regulations: Shanghai Municipal Human Resources and Social Security Bureau
Further Regulates the Labor Dispatch
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Exploration of Typical Cases: The Supreme People’s Court Released Typical Labor

Contract Disputes Cases, and Shaanxi Province and Guizhou Province Successively
Released Typical Cases of Labor and Personnel Disputes
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Exploration of Typical Cases: Three Courts in Shanghai Released Labor Disputes Typical Cases
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Exploration of Typical Cases: Beijing Dongcheng District People’s Court Released Two
Batches of Typical Cases Related to Labor and Employment
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Interpretation of Laws and Regulation: The Interpretation of the Supreme People’s Court on the
Application of Law in the Trial of Labor Dispute Cases (ll) (Exposure Draft) was released, and the

Amendment to the Criminal Law (XlI) was promulgated
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The Interpretation of the Supreme People’s Court on the Application of Law in the Trial of Labor

Dispute Cases (II) (Exposure Draft) was released
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On 12 December 2023, the Interpretation of the Supreme People’s Court on the Application of Law in
the Trial of Labor Dispute Cases (II) (Exposure Draft) (the “Exposure Draft”) was released for public
consultation. The provisions of the Exposure Draft involve matters such as acceptance of disputes ovet
equity incentives, defense of arbitration limitation, double pay for failure to enter into a written labot
contract, mixed employment, renewal of labor contracts, non-competition, legitimacy standard fo1
unilateral adjustment of position and workplace by the employer, and circumstances under which the

performance of the labor contract cannot be continued.
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We have recently produced an article-by-article interpretation of the Exposure Draft from the
perspective of relevant background as well as suggestions for improvement (for more information you

may refer to the “Haiwen Observation: Interpretation and Suggestions for the Exposure Draft (I)” and

“Haiwen Observation: Interpretation and Suggestions for the Exposure Draft (11)).
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The Amendment to the Criminal Law (XII) was promulgated
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On December 29, 2023, the Standing Committee of the National People’s Congress issued the
Amendment to the Criminal Law of the PRC (XII) (the “Amendment to the Criminal Law’), which
adjusted the penalties for bribery-type offences, strengthened criminal accountability to some serious
bribery situations, increased the penalties for the offence of corporate bribery, and creates offences
related to the breach of trust and dereliction of duty by personnel of non-state-owned enterprises. The
Amendment to the Criminal Law extends the subject of the three offences relating to breach of the duty
of fidelity, namely illegal operation of similar businesses, illegal profit-making for relatives and friends,
and transfer of equity at low prices and the sale of (State-owned) assets due to favoritism and
malpractice, from State-owned companies and enterprises to private enterprises, and further revises the
subject matter of the offences from “directors and managers” to “directors, supervisors, and seniot
management” on the basis of the draft Amendment to the Criminal Law (for more information you may

refer to the “Haiwen Research: Haiwen Labor Law Bi-Monthly Newsletter (2023 July — August)” and

the “Haiwen Observation: Path Selection for Enterprises to Deal with Emplovees’ On-the-job

Competition_and Fraud — Also on Civil Relief Path and New Criminal Accountability Path in the

Amendment to the Criminal Law (XII) (Drafl)”), as well as clarifying the specific criminal acts

committed by the personnel of private enterprises.
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Haiwen Suggestion: Both the Exposure Draft and the Amendment to the Criminal Law will affect all
aspects of employment in enterprises, and will impose higher requirements on the management
practices of enterprises and the behaviors of employees. Enterprises should pay attention to the
matters mentioned in the above provisions in the process of labor management, and enhance
compliance of corporate governance and management practices to ensure alignment with the latest legal

requirements.
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Interpretation of Laws and Regulation: Shanghai, Hainan, Chongging and Anhui Have Successively
Published New Regulations on the Participation of Persons notin an Employment Relationship in

Work-Related Injury Insurance
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To further expand the coverage of work-related injury insurance and improve the work-related injury
insurance system, new regulations have been published in various regions regarding work-related
injury insurance for persons not in an employment relationship. On November 9, 2023, the Shanghai
Municipal Human Resources and Social Security Bureau and four other departments issued the Trial
Opinions on the Participation of Employed Personnel above the Statutory Retirement Age and Interns
in Work-Related Injury Insurance in Shanghai. On November 20, 2023, the Hainan Province Human
Resources and Social Security Department and four other departments issued the Measures for Par in
Work-Related Injury Insurance for Interns, Trainees, and Overage Employees (Trial); and on December
13, 2023, the Chongqing Municipal Human Resources and Social Security Bureau and three other
departments issued the Notice on Doing Well in Work-Related Injury Insurance for Overage
Practitioners and Others. The new rules on work-related injury insurance issued by the three regions

include the following key points:
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Scope of insured persons: Regulations in Shanghai, Hainan and Chongqing clarify that employers can
voluntarily choose to participate in work-related injury insurance for interns and overage workers in a

single insurance policy, and regulation in Hainan also includes trainees in the scope of insurance.
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Contribution base: Regulation in Shanghai specifies that the contribution base is to be determined in
accordance with labor remuneration, while Hainan’s regulation specifies that the contribution base is to
be determined in accordance with the average wage of the entire urban workforce in that province in the

previous year.
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Previously, on May 26, 2023, the Zhejiang Human Resources and Social Security Department, along
with other three departments, issued the Measures on Participation in Single-type Work Injury
Insurance for Specific Personnel Who Do Not Have Labor Relations (Trial). Compared with Shanghai,
Chongqing, Hainan, Zhejiang, the new regulations cover a wider range of participants, including
workers in new work forms. The flexibility in the contribution base is higher, determined by the
combination of actual labor compensation and the average social wage (for more information you may

refer to the “Haiwen Research: Haiwen Labor Law Bi-Monthly Newsletter (2023 May — June)”).
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On October 24, 2023, the Anhui Province Human Resources and Social Security Department and eight
other departments also issued the Notice on Issues Relating to Promoting the Development of
Supplementary Work-Related Injury Insurance, which stipulates that persons who are not covered by
work-related injury insurance for the time being may voluntarily participate in supplementary work-
related injury insurance. The insurer of this supplementary work-related injury insurance is a commercial

insurance institution, and the policyholder is the employer or individual.
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Haiwen suggestion: Under atypical employment relationships and new work forms, the risk of work-
related injury liability is one of the primary concerns for employers. To manage this risk, enterprises can,
in accordance with policies, participate in work-related injury insurance for relevant personnel o1
contribute to supplementary work-related injury insurance. For those who have established labor
relations with the enterprise, the enterprise shall still participate in social insurance in accordance with

the law.
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Quick View of New Regulations: Announcements of Optimizing the Payment Process of Social

Insurance Premiums have been issued in Various Regions
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In June 2023, Chongqing, Liaoning, Yunnan, Jiangxi, and other regions published announcements
regarding the self-declaration and payment process of social insurance premiums directly to the tax
authorities by employers. From November to December 2023, human resources and social security
departments, tax authorities, and other relevant departments in various regions, successively released
announcements on optimizing and adjusting the declaration and payment process of social insurance
premiums. The current process, where the human resources and social security departments first
determine the payable amount and then transmit it to the tax authorities for social insurance premiun
collection, has been optimized to allow the payers to self-declare and pay social insurance premiums

directly to the taxauthorities.
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In November and December 2023, the following regions issued announcements adjusting the

declaration and payment process of social insurance fees:
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Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Shanghai Mu
nicipal Taxation Bureau and four other departments)

WEsE
Shanxi

2023.11.16

2023.12.01

ERREZSBLUESRERSELIBIAES (XTHEESET
LFEERBEATENLS)

Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Shanxi Provin
ce Taxation Bureau and four other departments)
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Jiangxi

2023.11.a7

2023.12.01

EFRESRITaRERSLIEES (THLEET
SFIEZRBEYMNTENLS)

Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Jiangxi Provin
ce Taxation Bureau and four other departments)
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Anhui

2023.11.a7

2023.12.01
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Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Anhui Provinc
e Taxation Bureau and four other departments)
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Beijing

2023.12.14

2024.01.01
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SREZRBENIEOLS)

Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Beijing Munici
pal Taxation Bureau and four other departments)
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Tianjin

2023.12.14

2024.01.01

EXRESBAETREBENMINER (XTHEAEL
SFREREAREDHLS)

Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Tianjin Munici
pal Taxation Bureau and four other departments)
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Sichuan

2023.12.15

2024.01.01

EXRES2BN)ISRESENRINER (X THEAET
LFESHEFATENLS)

Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Sichuan Provi
nce Taxation Bureau and four other departments)
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Jilin

2023.12.15

2024.01.01

EXRESBREHEREREAHINER® (RTHREAST
SFESRBREMNTENLSE)

Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Jilin Province
Taxation Bureau and five other departments)
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Hebei

2023.12.15

2024.01.01
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Announcement on Optimizing and Adjusting the Declarati
on and Payment Process of Social Insurance Premiums (iss
ued by the State Administration of Taxation, Hebei Provinc
e Taxation Bureau and four other departments)
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Quick View of New Regulations: Shanghai Municipal Human Resources and Social Security Bureau

Further Regulates the Labor Dispatch
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On 5 December 2023, the Shanghai Municipal Human Resources and Social Security Bureau issued the
Opinions on Several Issues Concerning the Regulation of Labor Dispatch in Shanghai, which further
clarified the issues on key points of labor dispatch on the basis of Opinion issued on June 30, 2014. The

following issues are worth noting:

I BAARFEFATHRME, IRERMK CFFIRELEFIE) A MO0 R IS 8E BN
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If the dispatching enterprise’s Labor Dispatching Operation License has not been renewed at the expiry
of its validity period or has been revoked or cancelled due to non-compliance with the licensing
conditions, the original legally-concluded labor contract and labor dispatching agreement may continue

to be performed until the expiry of the dispatch period.

2. XFJRIE 5 T A5 A B A [R) 36 A7 19 55 3 3 SEAT A8 R R 57 Bh 3R B 0 B 70 5

The same method of allocating labor remuneration shall be applied to dispatched employees as to

employees in similar positions in the enterprise.

3. P By 7 24 42 R 0 5 10 5 3 P 5 55 DI P o B 42 5 5. 905

The employing enterprise shall, in accordance with the regulations, determine the scope of auxiliary

positions to which labor dispatch is applicable.
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For cross-regional labor dispatch, if the labor dispatching enterprise from another province or city has
not set up a branch in Shanghai, the employing enterprise in Shanghai shall go through the procedures
of filing for the record of employment and shall pay social insurance for the dispatched employees on

behalf of the labor dispatching enterprise in Shanghai in accordance with Shanghai’s standards.

5. IREH THE NN BIERSSIMEH, 2R 55 55 IR E AR RPTE BN 57 3h & &
BI55 REANTRIER S SNV, 200 B BN (8 4 B S ) 5 Bt e i B
fRo FTHRAMDIASE. SMuER X, B SIRER TR HER, &8 (575K
BEATHE) AH.

If the labor dispatch is converted into labor outsourcing services, the management of the workers
towards workers under the original labor dispatch legal relationship shall be adjusted. The boundaries
of management shall be reasonably determined in accordance with the nature of the labor outsourcing
services, with reference to the principles of direct management and indirect management. Where an
employer uses workers under the form of labor dispatch in the name of contracting or outsourcing, it

shall be handled in accordance with the Interim Provisions on Labor Dispatch.
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Exploration of Typical Cases: The Supreme People’s Court Released Typical Labor Contract
Disputes Cases, and Shaanx Province and Guizhou Province Successively Released Typical Cases

of Labor and Personnel Disputes
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Typical cases of labor and personnel disputes were successively released in different regions. In the

12



i (] R 28 55 AT

11th issue of 2023 of the Gazette of the Supreme People’s Court, a case of labor contract dispute
reported by Nanjing was published. On December 6, 2023, the Guizhou Higher People’s Court released
the “Typical Cases of Labor and Personnel Disputes in the 2023”. On 14 December 2023, the Shaanxi
MOHRSS and the Higher People’s Court jointly released the “Typical Cases of Labor and Personnel

Disputes in Shaanxi Province (Second Batch)”. Among them, we highlight below cases for reference:

. BEBEETHEREPOEHER, BUAFIHEB T EKRITLBET 36 R
“RIREBRIER. EZET, BRETSARRET FE5ER, HEEIA
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REWERAZRH, RPWEKET 3SR SWERUARF. Fib, R&RITHEKRRKI
o

The employee’s request to claim the difference of double wages may not be supported under special
circumstances, even if a written labor contract has not been signed. In this case, although the
employee and the employer did not sign a written labor contract, the court held that: (1) the employet
handled the recruitment procedures, filed and registered the labor relationship, paid social insurance,
and there was no obvious intention of not signing a written contract; (2) in terms of formal aspect, the
relevant written documents and filed registration have included the substance of the written labot
contract, and achieved the legal effect of determining the rights and obligations of the parties; (3) in the
realization of the purpose of the contract, the employer had not denied the labor relationship, the
employee had not been prevented from claiming his rights and interests; (4) in the principle of law, the
employee was aware of the legal nature of the labor contract and the consequences of the failure to sign
the written contract, and his lack of active advocacy for the signing of the labor contract was

inconsistent with the principle of good faith. Therefore, the employee’s claim was not supported.

2. AANBALCAS & KE NIRRT & AR s EindE. £ %6+, 2T
AR A ZARFEIN AR T RO, H KA 324 B2 e B A F BT R ARES
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Criteria for reviewing the legality of an employer’s termination of an employment contract due to
employee fraud. In one case, the employee was a broadcasting teacher in an art training school, and
provided false diploma and Elementary Teacher Certificate during the interview. The court held that the
employee’s behavior caused the school to make a wrong manifestation of intention, which constituted
fraud in the legal sense. In another case, the employee was a sales manager, and filled out the column of
“Whether there is a dispute in a lawsuit case or a judgment” in the registration formin the “no”, but in
fact the employee and the former employer did have a labor dispute. The court held that the
concealment of the existence of a labor dispute lawsuit with his former employer was not linked to the

fulfillment of the labor contract, and did not constitute fraud in the legal sense.

N~ BRG] Ede =B M R A6 55 3 F BUHE SR JL R R 4

BExploration of Typical Cases: Three Courts in Shanghai Released Labor Disputes Typical Cases

1. b m B Rk B kA B s 3 Ml 5K G St 2 R 46

Shanghai Higher People’s Court Released Typical Cases Related to Stabilizing Employment

20235 12A1H, EEWRENRIER A IT EHER AER S RERE SN (Rt 325
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On December 1, 2023, the Shanghai Higher People’s Court held a press conference on the judicial
services to ensure stable employment and promote consumption in Shanghai, and released five typical
cases related to “stabilizing employment”, reflecting the court’s characteristics of resolving labor
disputes through the multiple disputes settlement mechanism, and settling labor disputes based on

facts.

2. ERWHRICEKARZERERAG (BREAWTHFURAHFABES)

14



i (] R 28 55 AT

Shanghai Xuhui District People’s Court Released White Paper on Labor Dispute Cases Involving

Private Enterprises

2023F12H8H, LEMHRICLX ARERBITHEEMS, B (QISFER202FHRE
M FHFHFURGFHAERE) , EESERABEF. RITAATREGIESRE:

On December 8, 2023, the Shanghai Xuhui District People’s Court held a press conference and released
the White Paper on Labor Dispute Cases Involving Private Enterprises from 2018 to 2022, which

contained eight typical cases. Among them, we highlight below cases for reference:

R, AFFERTRBISH G LA B BOL I AE R b 8 KAy B E AT 55 3 &
Fl, ERAEAFEE TIHEEREL, TEERTERARA TRKLER R TEES
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R RN, AEp e O ER, & TEIRBT A 2GR A B KB .

In the Case I, the employer refused to sign the labor contract on the grounds that job position set out in
the offer letter would no longer be existed five days after the employee started work. The court found
that the employer had violated the principle of good faith, and was required to compensate the
employee for the economic loss in accordance with 1.5 times the employee’s monthly salary in the
previous employer. In the Case IIX, the employee departed from the employer and did not properly
handle the pending work matters with the employer, which was not in line with the legal principle of
good faith, violated the core socialist values. The employee realized the misconduct and reached a

mediation agreement the employer.

3. bl ERX ARZEBERA (GFsh$ 0 #FANST R B K

Shanghai Fengxian District People’s Court Released White Paper on Labor Dispute Trial and

Enforcement Cases

2023123 15H, EiEWERX ANRERKA Cish$EARTRAEBER) « AR
BISERRIE, ZEBIP, RBIIERESSL)E AR HRNBARE LIRS TR,

HiERZBERETHERAME THEED, H 2R TR RS R D ETEEER
BIERNFLERE R L. ZIEEHER R R THBEHEAHZBRMERE BT S K
B, HMmERT R TERREFEZRFRENZLHUEE, HAERTEFNERTH
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BRARNIZE. FRIXBEFHFTHE RN BBRBIEEE, FRIEGREZEEN
RAMRATRTHEERBMN R RIETE, REFHITEDEE, AEFHIERME
e, RICHF R TERXUE TR EK.

On 15 December 2023, Shanghai Fengxian District People’s Court issued a White Paper on Labor
Dispute Trial and Enforcement Cases. In Case V of the White Paper, the employee filed over a dozen
arbitration and litigation cases in the past five years against different employers, and his requests
usually included the difference of double wages for not sign a written labor contract. He had requested
the handwriting verification of the signatures repeatedly in the labor contract for many times, and then
obtained the identification conclusion that the signatures were not signed by the employee himself. The
court taking into account the employee’s handwriting characteristics in the handwriting sample were
not fully reflected, and thus accessed to the employee’s signature written in the transcripts of other
trials for identification, and found that the employee’s signature in the labor contract was signed by
himself. Thereafter the employee filed a new labor contract dispute and applied for handwriting
verification again, Fengxian Court did not arrange the handwriting verification, but confirmed the
authenticity of the labor contract, and did not support the employee’s claim for the difference of double
wages based on the chat records between the legal representative and the employee about the

expiration time of the labor contract.

G RBRE: bR R X N KB K A B LS 3 A A Ok gL B R4

Exploration of Typical Cases: Beijing Dongcheng District People’s Court Released Two Batches of

Typical Cases Related to Labor and Employment

LAb i RIMX N REERE (“FRIRBEBE ™) KA Be3h 7 15 87 B 35 3 S U B =

Beijing Dongcheng District People’s Court (“Dongcheng Court”) Released Typical Cases of Active

Judicial Trial of Labor Disputes

20234E 11 1T H, FRIRVER: KA 30 758 1 95 3 SR A R . SR R 513 B X0 s
T
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On 11 November 2023, Dongcheng Court issued typical cases of active judicial trial of labor disputes.

The judicial views are as follows:

a. BRIAEBWRRKARKEERLAEERTSE, ERINEED 36 FIBITIHIE T 3%E
BRE XS, AANBRMLEAETIRIKREBLS A ERIERNE, ST 4ER3077T
BAE, EBREGEHEREEHELITA. WAKF. SHEBRERIUAERL, BREAN

JGo

The employee shared the employer’s customer information with a competitor of the employer. The court
held that the employee had a duty of confidentiality during the performance of the employment
contract, and that the employer’s agreement on liquidated damages for confidentiality duty during his
employment did not violate the laws and regulations. With regard to the liquidated damages of 300,00C
RMB agreed by both parties, the court reduced the amount to 40,000 RMB at its discretion, taking into

account the employee’s default behavior, level of income, degree of fault and damages.

b. 5 TR CAER N B B R B IRilE, iR EBbER I A b 5B, 24T 8k
FHEWERAERERT, ARMBRTHEREE,

The employee applied for sick leave on the grounds of illness and then traveled twice, and the jumping
photos taken during the travel did not correspond to his body condition, which was against both

integrity and professional conduct, therefore the eployer terminated the employment contract legally.

c. RTHSCRRBEIHER, HHEHERRBHACE, FTBMNRETCRBEHBR, B
RIRHL, AF LR THBRE TABBERTTER. ERIAAFREIE AR R R
HE, SHeEROMERTKERNZERDN, FEEPERKRNESENL, ARG
BHEAEHE, JBTEERR.

The employee took a leave of absence due to his father’s critical illness, went home to take care of his
father, and provided photos of his father’s medical records during the leave, but the employer did not
approve and terminated the employment contract on the grounds that the employee was absent froir
work. The court held that the employer failed to follow the concept of people-oriented development,
and was inconsistent with the requirement of friendliness in the socialist core values and contrary to
the traditional filial piety culture of the Chinese, was neither reasonable nor sensible, and it shall be

deemed as illegal termination of the employment contract.
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2. KRB B R A (REFTERKRRAHFHBELS)

Dongcheng Court Releases White Paper on Trial of Employers’ Liability Insurance Cases

202345 12A29H, RSB AT FEA MM T (REFERKRREAFFHBERT (2020-
20234E) ) o % (EE) MBARGIP, REAFUGENT S REFRDBEIKE
RN, YiE S TRARS FRATATT SR RIEN, EEHEEANEEFTERRE S
KRR R ANAFIE T BIR R, BE SRR BE AR 38 R+ A R
Tk, FIRIR A AR

On December 29, 2023, Dongcheng Court held a press conference to release the White Paper on Trial of
Employers’ Liability Insurance Cases (2020-2023). In the Case I of the White Paper, the insurance
company refused to pay compensation on the grounds that the injured person did not meet the
definition of “employee” set forth in the insurance policy, and that the injured person and the employer
were in a service relationship rather than an employment relationship. The court held that the
“relationship” in the employer’s liability insurance should not specifically refer to the employment
relationship, and the concept of enterprise and worker should not specifically refer to the employer and

employee in the employment relationship, and awarded compensation to the insurance company.

HATHIAEST 358 R A LSkikrp, bl w8 g X STE R B A i H TR . VAR
B O 20 E SRR R MR R AN BIR R, MU SUERE, FEETHUE
8 f X8 s — 2

In the current practice of engagement in non-labor relationship, enterprises usually prevent and control
the risk of employment through employer’s liability insurance. The court’s decision made it clear that
the “relationship” in the employer’s liability insurance should not refer to the labor relationship in
particular, but should be interpreted in a broader sense, which is consistent with the goals of the

employer’s liability insurance.

2024-01-17
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