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I .L aw:  Standing Commit tee of  the Nat ional  People’s Congress  A mended the Product ion

Saf ety  L aw

On June 10, 2021, the 29th meeting of  the Standing Committee of  the 13th National

People’s Congress decided to amend the Production Safety Law of  the People’s Republ i c

of  China ( the “Revi sed Law”) , and the Revi sed Law wi l l  come into force on September 1,

2021. There are 42 pieces of  amended provi sions, touching upon matters such as new i ssues

ari sing f rom new business models and strengthening the punishment for i l l egal  acts. The

key points are as fol lows:

1 .  The Revi sed Law adds provi sions concerning the new si tuation of  workplace safety in

emerging industries such as platform economy. The new ri sks ari sing f rom the new business

models are one of  the focuses of  th i s amendment. The Revi sed Law stresses that enti ti es in

emerging industries such as platform economy should establ i sh , improve and implement the

responsibi l i ty system for production safety for a l l  workers, and strengthen the work safety

education and tra in ing for workers. Meanwhi le, i f  the responsible authori ty in  charge of  the

super vi sion and admini stration of  the production safety of  the emerging industries has not
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been speci f ied, i t shal l  be determined by the local  government on the county level  or above

by referring to the businesses which have a simi lar nature.

2 .  Enterpri ses are requi red to pay attention to the psychological  condi tions and behavioral

habi ts of  employees. The Revi sed Law requi res enterpri ses to pay close attention to the

physical  and psychological  condi tions and behavioral  habi ts of  workers and offer workers

wi th psychological  counsel ing and access to spi ri tual  comfor t, and to prevent accidents

caused by abnormal  behaviors of  the employees.

3 .  Increasing the penal ty for workplace safer violations. The Revi sed Law signi f i cantly

increased the amount of  admini strati ve f ines, up to RMB 100 mi l l ion. In  the meanwhi le,

more stringent forms of  punishment were introduced. Par ti cularl y, once an i l l egal  act i s

found, the violator shal l  be ordered to recti fy the act (even in suspension of  production and

operation)  and a f ine wi l l  be imposed at the same time. I f  the violator refuses to recti fy the

i l l egal  act, the f ines may be accumulated day-by-day on a continuous basi s. Besides,

relevant government authori ties shal l  take joint di scipl inar y measures against the violators,

such as suspending examination and approval  of  projects and prohibi ting the responsible

personnel  f rom accessing the industr y or profession, etc.

4 .  The Revi sed Law improves the hidden hazard investigation and management mechanism. The

Revi sed Law requi res that, af ter truthful l y recording the investigation and management of

hidden hazards of  accidents, the enterpri se shal l  publ i sh such information to the workers

through the al l -staf f  meeting, the employee representati ve congress or the bul letin board.

It a l so requi res that the investigation and management of  h idden hazards of  major

accidents shal l  be repor ted to the responsible authori ties and staf f  meeting or employee

representati ve congresses in  a timely manner. 

The Revi sed Law wi l l  bring signi f i cant consequences to the workplace safety management

practi ce of  the enterpri ses in  China. I t i s wor thy of  specia l  attention f rom enterpri ses in

both tradi tion industries and emerging industries such as platform economy.

I I .  L ocal  Rule:  Shenzhen I ssued the Rules  f or  H andl ing E lect ronic L abor  Cont ract s

On May 13, 2021, Shenzhen Municipal  Human Resources and Socia l  Securi ty Bureau and

Shenzhen Labor and Personnel  Di spute Arbi tration Commission i ssued the Shenzhen

Electronic Labor Contract Di sputes Handl ing Rules (Tria l )  (深发〔2021〕20号)  (“Rules”) . The

Rules include provi sions on contract conclusion, identi ty authenti cation, ser vi ce platform

requi rements, responsibi l i ty, di spute resolution and other aspects of  electronic l abor

contracts.

Besides Shenzhen, there have al so been simi lar ru les i ssued nationwide and in other regions

on matters concerning the electronic l abor contracts. On March 4, 2020, the General  Off i ce

of  the Mini str y of  Human Resources and Socia l  Securi ty i ssued the Letter on Issues

concerning the Conclusion of  E lectronic Labor Contract (人社厅函〔2020〕33号)  ( for more

information you may refer to “Haiwen Obser vation: Interpretation of  New Rules and
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Practi cal  Advice for Conclusion of  Wri tten Employment Contract in  E lectronic Form”) . On

October 27, 2020, Bei j ing Municipal  Human Resources and Socia l  Securi ty Bureau i ssued the

Implementation Opinions on Promoting the Appl i cation of  E lectronic Labor Contract (京人社

劳发〔2020〕28号) . Enterpri ses that have adopted or intend to adopt electronic l abor

contracts should pay attention to the relevant ru les at the national  and local  l evel s.

I I I .  L ocal  Rule:  Guangzhou Formulated Pref erent ia l  I ndiv idual  I ncome Tax Pol icy  f or  the

Guangdong-H ong Kong-Macao Greater  B ay A rea 

On June 7, 2021 Guangzhou Municipal  Finance Bureau, Guangzhou Municipal  Human

Resources and Socia l  Securi ty Bureau and other two relevant depar tments i ssued the

Admini strati ve Measures of  Guangzhou on Financia l  Subsidies under Preferentia l  Individual

Income Tax Pol i cies for Guangdong-Hong Kong-Macao Greater Bay Area (穗财规字〔2021〕1

号) (“Measures”) . According to the Measures, f inancia l  subsidies shal l  be granted to

overseas high-end talents and overseas urgently needed talents work ing wi thin the

admini strati ve region of  Guangzhou wi th respect to the por tion of  thei r individual  income

tax paid in Guangzhou which exceeds 15% of  thei r taxable income amount. The subsidies

shal l  be exempted f rom individual  income tax.

The Measures i s a ref inement and local i zation of  the national  l evel  pol i cy, Noti ce on

Individual  Income Tax Incentives for Guangdong-Hong Kong-Macau Greater Bay Area (财税

〔2019〕31号) , and the provincia l  l evel pol i cy, Noti ce on Continuing to Implement Individual

Income Tax Incentives for Guangdong-Hong Kong-Macau Greater Bay Area (粤财税〔2020〕29

号) . Besides, the relevant government depar tments in  Guangzhou al so publ i shed the

corresponding “Fi f ty Questions on Financia l  Subsidies for Implementing the Preferentia l

Individual  Income Tax Pol i cies in  Guangzhou for Guangdong-Hong Kong-Macao Greater Bay

Area (2021 Edi tion)” aiming to provide speci f i c guidance in practi ce.

In  addi tion, Bei j ing al so introduced simi lar pol i cies for individual  income tax subsidies for

overseas high-end talents in  Apri l ,  2021 ( for more information you may refer to “Haiwen

Research: Haiwen Labor Law Bi -Monthly Newsletter ” (2021 March –  Apri l ) ) .

I V.  L ocal  Rule:  Qingdao Released Trai l  Measures  Deal ing with Work-Related I njur y  of  Non-

Employee Staf f

On June 17, 2021, Qingdao Municipal  Human Resources and Socia l  Securi ty Bureau, together

wi th Qingdao Municipal  Finance Bureau and Qingdao Tax Ser vi ce under the State Taxation

Admini stration, jointl y i ssued the Measures of  Qingdao concerning the Work-related In jur y

Protection of  Nonemployee (Tria l )  (青人社规[2021]4号)  (“Protection Measures”) . The

promulgation of  the Protection Measures i s to put in  place the requi rement of  “suppor ting

Internet platform enterpri ses to voluntari l y pay work-related in jur y insurance premiums for

non-employee staf f ” proposed by the Implementation Opinions of  the General  Off i ce of

Qingdao Municipal  Government on Suppor ting Mul ti -Channel  Flexible Employment.

The Protection Measures stipulates that the employer may, on a voluntar y basi s, pay work-
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related in jur y insurance separately for the speci f i c workers engaged by the employer under

the non-employment relations. “Speci f i c workers under non-employment relations” al so

known as non-employee staf f,  mainly include: (1)  internship and tra inee students, including

col lege students, technical  col lege students and unemployed col lege graduates who have

signed the internship/tra inee agreement wi th the employing enti ty; (2)  domesti c ser vi ce

personnel  and other non-employment workers who are engaged through domesti c ser vi ce

agencies to del i ver housekeeping ser vi ces wi thin Qingdao; and (3)  the staf f  of  the vi l l agers

committees and neighborhood committees and staf f  of  the primar y Par ty organizations

formed wi thin those committees.

In  addi tion to Qingdao, Guangdong Province has a l so promulgated and implemented the

simi lar pol i cy in  Januar y 2021, the Measures for the Engagement of  Workers over the Legal

Reti rement Age and Other Speci f i c Personnel  Par ti cipating in Work-related In jur y Insurance

(Tria l ) .

V.  L ocal  Rules :  Ci tywide Socia l  A verage Wage of  2 0 2 0  Released Success ively  and the

Minimum Monthly  Wage Standard A djusted 

Since May 2021, the stati sti cal  data of  socia l  average wage of  numerous ci ti es of  the year of

2020 have been released in succession, and many ci ti es a l so adjusted the local  minimum

wage of  the year of  2021. ( I t should be noted that when publ i shing the wage data, some

ci ties may adopt di f ferent approaches which should be appl i cable to di f ferent legal

scenarios. P lease fol low the speci f i c local  ru les.)

1 .  Summar y of  the recently released socia l  average wage in 2020 in various ci ti es i s as fol lows:

2 .  Summar y of  the recently released minimum wage standard for 2021 in various ci ti es i s as

fol lows:

VI .  Cases :  Suzhou I ntermediate People’s Cour t  Released Typical  Cases  of  L abor  Disputes

Concerning Non-Compete Obl igat ion

2021年4月30日，苏州中级人民法院发布了涉竞业限制劳动争议十大典型案例，其中体现了当地司法实践中就相

关问题的一部分倾向性观点，总结如下：

On Apri l  30, 2021, Suzhou Intermediate People’s Cour t released 10 typical  cases of  l abor

di sputes concerning non-competi tion obl igation of  employees. The cases ref lect some

tendentious judicia l  views on relevant topics, which are summarized as fol lows:

1 .  The scope of  the appl i cable subjects of  the non-competi tion obl igation should be

accurately def ined, and i t i s inval id to extend the non-competi tion obl igation to the non-
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appl i cable subject who does not have access to the trade secret. In  practi ce, some

employers requi re a l l  employees to execute non-competi tion obl igation clauses, l eaving

such clauses to the ri sks of  being held inval id.

2 .  Regarding the employee’s non-competi tion obl igation during the employment period, i t i s

conf i rmed by the cour t that (1)  the agreement regarding the non-compete obl igation

during employment i s val id; (2)  the agreement to provide compensation for the performance

of  non-competi tion obl igation during the employment i s val id.

3 .  The employer may agree wi th the employee to pay the post-employment non-compete

compensation during the employment period, but the payment must be clearl y ref lected in

the remuneration structure, and the employer i s not a l lowed to break down the original

wages payable to the employee and name a par t as “non-competi tion compensation” to

avoid the payment obl igation of  non-compete compensation in di sgui se.

4 .  I f  the agreed compensation i s lower than the local  minimum legal  standard, i t does not

necessari l y af fect the ef fecti veness of  non-competi tion obl igation. I f  the compensation paid

by the employer i s lower than the statutor y standard, the cour t may reduce the l iquidated

damages of  the employee for breach of  contract as appropriate, or the employee may cla im

for making up the di f ference.

VI I .  Cases :  Shanghai  Released the “White Paper  on the Tr ia l  of  L abor  Disputes

Concerning Senior  Execut ives”

Recently, the Fi rst Intermediate People’s Cour t of  Shanghai  held a press conference and

released the Whi te Paper on the Tria l  of  Labor Di sputes Concerning Executives, ci rculating

typical  cases of  l abor di spute cases involving senior executives f rom Januar y 1, 2019 to

March 31, 2021.

Compared wi th cases involving ordinar y employees, l abor di sputes involving senior

executives have some specia l  factors such as diversi f i ed di spute types, h igh income and

complex income composi tion, f l exible work ing arrangement, strong abi l i ty of  adducing

evidence, di f f i cul ty in  reinstatement of  employment, etc. Therefore, the judgment and

opinions of  the cour t in  the cases involving senior executives may be di f ferent f rom those

involving ordinar y employees. Among them, we highl ight below cases for reference:

1 .  I f  an employer does not conduct regular attendance management on a senior executive, the

senior executive’ fai lure to abide by the attendance management system may not be used

as the legal  ground for tak ing uni lateral  termination on the senior executive. Li  was a

shareholder of  a company, and concurrently ser ved as the head of  business development of

thi s company. Li  did not repor t to work at the company for several  consecutive days, but

communicated and arranged work in the WeChat work group of  the company. Later, the

company terminated Li’s labor contract according to the attendance management ru les in

the employee handbook on the ground of  absence f rom work . The cour t held that the

factual  basi s for the company to terminate the labor contract was insuff i cient because (a)

5



the company didn’t actual l y check on Li’s attendance in practi ce, (b)  no clear l eave

approval  process i s provided in the internal  ru les, as wel l  as ( c)  in  fact Li  had been work ing

through WeChat during the so-cal led absent days.

However, i t i s wor th noting that one of  the typical  cases of  senior executives released by the

Fi rst Intermediate Cour t of  Bei j ing in 2020 ref lects a di f ferent view on thi s i ssue, which i s

that the executives, even those under the approved f lexible work ing system, should comply

wi th the company attendance management system never theless. As the tri a l  rational  of

di f ferent local i t i es can be di f ferent, enterpri ses shal l  bear in  mind the di f ference among

regions during the formulation of  internal  pol i cies, the dai l y HR management as wel l  as the

ri sk  assessment of  termination of  senior executives.

2 .  Equi ty di sputes are general l y not classi f i ed and handled as l abor di sputes. Zheng ser ved as

di rector of  human resources of  a company. Zheng was granted the stock options of  the

company, and i t was provided in the Employee Stock Option P lan that i f  the stock option

cannot be exerci sed when the vesting condi tions had been met, the company would pay

Zheng 1 mi l l ion RMB as compensation. Later, the company terminated hi s l abor contract and

refused to pay the 1 mi l l ion compensation as he requested. Zheng f i l ed a l abor l awsui t to

the cour t requesting the company to resume the labor relationship wi th him and pay the

compensation for stock option. The cour t held that the di spute was relating to and ari sing

from a stock option agreement, which shal l  not be handled as a l abor l aw di spute.

The view as to whether the stock option related di spute shal l  fa l l  into the scope of  “labor

di spute” di f fer in  judicia l  practi ce. When designing the legal  document structure or

analyzing the l i t igation strategy, the par ties should comprehensively evaluate the feasibi l i ty

of  di f ferent l i t igation paths, tak ing into account the regional  judicia l  practi ces.

3 .  I f  the senior executives cla im to resume the employment relation, the cour t should stri ctl y

examine i f  the objecti ve condi tions on reinstatement can been met. Chen was the general

manager of  the company’s asset management depar tment. The company terminated the

labor contract wi th Chen on the grounds that Chen had been “proved to be unqual i f i ed for

employment during the probation period”. Chen sued the company and cla imed for

continuing the performance of  the labor contract. The cour t rejected Chen’s cla im of

reinstatement based on the fol lowing reasons: (1)  entering the labor di spute was a symbol

that the trust foundation between the two par ties had been broken; and (2)  as Chen was

original l y on a senior management posi tion which has been replaced by others, whi le the

company could not create a new posi tion for such a senior executive f rom a practi cal

perspecti ve, the cour t held that the company did not have the objecti ve condi tions to

continue to perform the labor contract.

In  practi ce, cour ts in  di f ferent local i t i es have di f ferent degrees of  stringency in examining

whether l abor relationship can be reinstated after wrongful  termination of  a l abor contract.

For example, cour ts in  Bei j ing are more l i kely to suppor t the cla im of  reinstatement and

stri ctl y l imi t the si tuations of  “unable to continue to perform the labor contract”, whi le

Shanghai  i s the opposi te.
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***

*Discla imer : Thi s newsletter i s for general  information only and does not consti tute our

legal  advice or legal  opinions. For fur ther di scussions, please consul t your regular contact

at our f i rm, or any of  the fol lowing Haiwen Labor Law Team members.
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