¥ 5 R T 255 B

N 57 B XA ) (20245E1-24)
e XIFH 25

Haiwen Labor Law =0
» n »
Bi-Monthly Newsletter BRFEENER ik

2024 January - February 20245F 1-2H

Summary

2K S

%ﬁﬁ%:«%ﬁﬁ%&A$%ﬂ%#ﬁ$%&Iﬁ%ﬂ(—)»Eﬁ,%&%ﬁm%&A$%W$

A R e 0 S A )

Quick View of New Regulations: The Guidelines on the Connection of Labor and Personnel Dispute Cases
Arbitration and Litigation of Nanjing (I) was Issued, Involving Procedural and Substantive Issues of Labor and
Personnel Dispute Cases in Nanjing
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Quick View of New Regulations: The All-China Federation of Trade Unions Issued the Measures on Trade
Unions Participating in Labor Disputes Handling, and Jointly Issued the Notice on Promoting the Protection
of Employees' Rights and Interests Through a Collaborative Approach with the Supreme People's
Procuratorate
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Exploration of Typical Cases: The People’s Court Case Database was Officially Online and Accessible to
the Society
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Exploration of Typical Cases: Beijing Municipal Human Resources and Social Security Bureau Released
Typical Cases of Labor and Personnel Dispute Arbitration in Beijing in 2023
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Exploration of Typical Cases: The Suzhou Two-ewel Court Released White Paper on Trial of Non-Compete
Dispute Cases and Ten Typical Cases
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Quick View of New Regulations: The Guidelines on the Connection of Labor and Personnel Dispute Cases Arbitratior
and Litigation of Nanjing (I) was Issued, Involving Procedural and Substantive Issues of Labor and Personnel Dispute

Cases in Nanjing

2024 1H26H, MEWANRBEMHSRERIEERNTPREARERBKES KM T (FH
MHHANFFWURMHREHETHERI (=) ) " (IEHIDY D) o (TIEEIDY BET
AESETPERKIR, HENTFREE. Hf, WTELERSRKE:

On January 26, 2024, Nanjing Human Resources and Social Security Bureau and
Nanjing Intermediate People’s Court jointly issued the Guidelines on the
Connection of Labor and Personnel Dispute Cases Arbitration and Litigation of
Nanjing (I) (the “Guidelines”). The Guidelines summarized the consensus developed
in judicial practice, and responded to controversial issues. Among them, the

following points are worthy of attention:

1. TR iFH.

Wage standard.
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FAANBAAAZEEEMETHBIREN, BUERTHEBREAGITA FHTRELRNRLT
Rit&,

Where an employer shall pay medical allowances to an employee, it is advisable to
calculate the medical allowance based on the actual gross average monthly wage

payable before the employee's illness or injury.

FAANBRXMARSERETHER B ITRERN, B —RIEBHNR THEITHE.

Where an employer shall pay the difference of double wages for not signing a
written labor contract, generally it is advisable to calculate the difference based or

the gross wage payable.

RANBMIAERKRBRBRIR LT, AW EPBRERATHENEFA e, BERIER T
e M A FH TR ITHE

Where an employer shall pay economic compensation to employees who are on
long-term sick leave or employees on vacation/suspension due to the company
shutdown, it is advisable to calculate the compensation based on the average

monthly wage during the normal working period.

2. BRBETHIER. X HNRMBEEBRT I ER, 5530 FH ZR 4% 8B AT I A=
B THEE, UHTHFUBRERALBETHIERMEM, BUENEAIFKRETHKR.

Continuing to perform the labor contractWhere the employer illegally
terminates the labor contract, and the employee claims to continue to perform the
labor contract and pay back the wages for the wrongful termination period, in the
event that the parties has lost the foundation for continuation of the labor contract
due to significant dispute, in principle, it is advisable that the reinstatement of the

employment relationship shall not be supported.

3. RAr#k. AANBAURESIHE LB EN R THATHEE RIS, HHLRMAL" G T
MEBMLTHEK, HABMKSINELBHENGEEN LSBT RS AENAHEXEE, BEX
RTHETEREWNT S, EREGERGHSE, XKO4BEE, MRHAW.

Last-position Eliminating. If the employer ranks the employees according to the
performance appraisal rules, and deducts the performance salary of the employee
who is ranked at the last-position, the legality of the employer’s performance

appraisal rule shall depend on whether there is a clear rule regarding the
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performance appraisal, whether the employee’s is evaluated quantitatively, whether
the appraisal is objective and reasonable, etc., and shall be judged case by case

according to different situations.

BHEHEY: FRBXOAARMERETHER, FHFWUABELEREE S, NEYRLX
(LfE#5E)Y , LR HH I aMER.

Haiwen suggestions. Employers in Nanjing shall pay attention to this Guidelines
in daily HR management, labor dispute handling and other practical operations to

meet the HR compliance requirements.
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Quick View of New Regulations: The All-China Federation of Trade Unions Issued the Measures on Trade Unions
Participating in Labor Disputes Handling, and Jointly Issued the Notice on Promoting the Protection of

Employees' Rights and Interests Through a Collaborative Approach with the Supreme People's Procuratorate

20234 12H28H, w#H2EL T ("2EAIY") HER (L2255 s1¢ B HE)
CABEY ") o (BEY NISEFSSFUHE. AR MR L, URAEERST
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On December 28, 2023, the All-China Federation of Trade Unions issued the
Measures on Trade Unions Participating in Labor Disputes Handling (the
“Measures”). The Measures covers participation of trade unions in consultation,
mediation, arbitration and litigation of labor disputes, as well as handling of
collective labor disputes, etc., and further regulates and strengthens the

participation of trade unions in the labor disputes handling.

2024F2H7H, R ARKER. EELISKE TR (XRXTHRAEH#RSH —RH B4
FERIES Zh &M TAEM@EM) , ERHTHARCKMESRES E. B, AT, UK 3
RS BT BE. Bk, A5 0E. Hd, "R B (CFhEREERS

BY , “MA'HBA(LIFHERREEELE) M (I HEREEZRS) .

On February 7, 2024, the Supreme People’s Procuratorate and the All-China

Federation of Trade Unions jointly issued the Notice on Promoting the Protection of
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Employees’ Rights and Interests Through a Collaborative Approach, which covers
the formulation, modification and implementation of the rules and regulations of

employers, as well as the conclusion, fulfillment, amendment and termination of
labor contracts. The supervision approaches include the A Labor Law Supervision
Reminder Letter of Trade Unions, the Labor Law Supervision Opinion of Trade

Unions and the Labor Law Supervision Proposal of Trade Unions.

I2HHEREEZRS N IAANBATRERRE BN ERAE R HEREAF LN A
ANBEREB A LT EREERAR) , CWAEEENETAREELSREAT KA (T
SEHERBERTIE) -

A Labor Law Supervision Reminder Letter of Trade Unions can be sent to the
employer when the Labor Union Labor Law Supervision Committee observes that the
employer may violate or violates labor laws and regulations. It can also be publicly

issued at important time points focusing on key issues.

HHAANRNEFEERTHERER. BERIAENAET N, EHANBMLERT. WE LK
K, HiZAANBNFEMBEZU ESTamAANRERN (TXHHNEREERLE) , &
HEIERE R . ¥ RIS R TERERE LK AT F N &R SRR X

If an employer violates labor laws and regulations and infringes employees’ lawful
rights and interests, and reminder and negotiation with the employer is ineffective,
the federation of trade unions at or above the county level where the employer is
located can issue a Labor Law Supervision Opinion of Trade Unions to the
employer, and put forward opinions on corrections. In case of employees in new
business form or other special circumstances, the Opinion can be copied to the

procuratorate at the same level.

AABMEESEOREMEHNBAZR, RELELAEHESAREN, BT TR RAH
BURBER I RS (LB REERZRE) , FTRANDERZEEN K.

If the employer fails to respond in the prescribed period without a justifiable
reason, or refuses to make corrections without a justifiable reason, the local
federation of trade unions can send a Labor Law Supervision Proposal of Trade
Unions to the law-enforcement departments at the same level, which can also be

copied to the procuratorate at the same level.

=, ARG NREBE RS EIER EL&IF F 2T
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Exploration of Typical Cases: The People’s Court Case Database was Officially Online and Accessible to the Society

20244F2H27H, mEAREREITAREREGE CREED BRIEFBRMAS. REIERKRTES
R ANREREZANNIRREFSERBEMERRRES], OFEEISWUERGIMSHERE], RSFAESH
A ARFE FER BITHR,

On February 27, 2024, the Supreme People’s Court held a press conference on the construction of the People’s
Court Case Database (“Case Database”). The Case Database contains authoritative cases, including guiding
cases and reference cases, which have been reviewed and evaluated by the Supreme People’s Court as having
reference and demonstration value for similar cases, and which can provide guidance to the judicial trial, the

public in learning the law, scholars in scientific research, and lawyers in handling cases.

RBIFE BRI FECR T 55 3 i3k 421k (st nde R RE, o UREI S W_(HH Y5 |
X)), NEFYSME, BWRHAINTEIRR. L5

The Case Database currently contains a total of 42 labor disputes (of which 8 are guiding cases, for part of the

guiding case analysis please refer to Haiven Observation: Analysis and Practical Suggestions on Employment

Based on the 32nd Batch of Guiding Cases of the Supreme People’s Court), and 1 personnel dispute, involving
confirmation of labor relation, economic compensation and indemnity, salary, bonus, non-compete and other
aspects. We have summarized the typical opinions of courts and the labor arbitration committees contained

therein as follows:

1. BN BIR R R F, NE RO N EhE A L5 R .

In the confirmation of labor relation cases, the core factors are the personal and economic subordination of the

employee.

FEEEHET, BERTMEEMSATMATHFUE. WEEMRATFERLTHFURS, BAE
WHEAFMRATZ HARENEE.

In the situation of affiliation, in both Mr. Chen v. Guangzhou Company Crew Labor Dispute and Luanxian Company
v. Mr. Wang Labor Dispute, it has been concluded that there was no subordination between affiliated company

and the individual.

P EEFWSMTHERT, FERFECUABRAFTGTHFURERMP, ANERTEAFTZEAEEMN
Btk EEFERSIMEERARIFREMNGTHRRUADRERGT, AEFEEENIEATRMR T
15 R R R IR 25K


http://mp.weixin.qq.com/s?__biz=MzA5MjYzNDQyMw==&mid=2658235862&idx=1&sn=5f073c4b8e85bf1a04996da458668ea0&chksm=8beff98ebc9870982094157ebc2c1eb767c2f202261441e244f93cbaf6c498f4b8e59dfcb779&scene=21#wechat_redirect
http://mp.weixin.qq.com/s?__biz=MzA5MjYzNDQyMw==&mid=2658235862&idx=1&sn=5f073c4b8e85bf1a04996da458668ea0&chksm=8beff98ebc9870982094157ebc2c1eb767c2f202261441e244f93cbaf6c498f4b8e59dfcb779&scene=21#wechat_redirect
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In the situation of the platform and other new forms of employment, it was found that the employees and the
company does not have subordination in Mr. Li v. Company labor dispute case. However, in the case
of Outsourcing Company v. Mr. Xu with respect of confirmation of the labor relation, it was found that there is

subordination between the outsourcing company and the employees.

FEOKBREREREZFZREFENELT, SERFEMURFERARFLEET ISR %
SR, FRAIMANBALZEAREMNESE, HRIREIBGFERKAHEIEFEHANBMAERER, A
ARTHBIRR.

In the situation of an employee who had reached retirement age but not yet started to receive the basic pension
insurance entitlements, due to the lack of subordination between the employee and the employer and the
employee’s failure to receive pension insurance entitlements cannot be attributed to the employer, it was found

that there was not a labor relation in Urumgi Company v. Mr. Ma labor contract dispute case, etc.,.

2. NERNBADRIRMERR T S KR, BEHAN T CGiaiaRE) bR RIS M i R R indE
HERN . 42T HFUT, IENBEMERI I RNEEeERAREMER, NERF (3
TRPURE1815) NEHNBMN TR SATEEMR R & RREEE.

In cases where the employer terminated the labor contract wrongfully, the courts and the labor arbitration
committees were more rigorous in their assessment of the specific criteria applicable to the termination
approach under the Labor Contract Law. Among the 42 labor disputes, 9 cases were connected directly and
closely with the compensation for wrongful termination of labor contracts, and only 1 case (Guiding Case No.

181) found that the employer was not required to pay compensation for wrongful termination of labor contracts.

3. RFREIAHNE K R4

Among the cases on the payment of bonuses:

SERMHNEAIMNRESS: HIURF82T BN RLMARUREREH AN R TG
TR RE8ITHEIMANBL BT BRI R RAN T RICFEL LRI R Z SN, MEFIEREL
B 57 B WA 4 SRR I R A N B A v R B 55 3 S R T 3 B0 TR RS RO IR (T F & R B .

Three cases found that the non-payment of bonuses was improper: Guiding Case No. 182 explained that an
employer shall not claim that an employee is not entitled to receive a bonus because the bonus had not been
approved by the employer; Guiding Case No. 183 explained that the provision of non-payment of a year-end
bonus after the employer unilaterally terminated the labor relation was unreasonable. M. Liu v. A Beijing
Company Labor Dispute case explained that the employee’s termination of his/her job due to illegal termination

of the labor contract by the employer couldn’t be the ground for the refusal of payment of a year-end bonus.
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TERM IR TRHNBNA TSRS EK: BREIFREMERECA 7 5730 $ W S 37 )
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One case supported that the employer shall not pay the bonus: in Mr. Zeng v. Company Labor Dispute, the
employer’s salary policy stipulated that the performance appraisal was linked to the year-end performance
bonus, and the standardized and justified appraisal results could be a basis for not paying the year-end

performance bonus.

4. RT MR RS 8 2HEE184 5B IFAIRA T AR FIARK L E TR 7RG
1905 15 HEF KRN DR LA ER LG AN, PUNUKESEGERIN; LRESVRGERA
AFEHRERLT S ERAMNRT, R THREFBRESN PRI AT, BEHMSEETARKERE. T
SURBEF N E & T R e LS L1174

Among the non-compete cases: Guiding Case No. 184 explained that the clause which provided that period of
litigation shall not counted as the period of non-compete was invalid; Guiding Case No. 190 pointed out that the
competitive relation should be determined comprehensively according to the actual operation situation, and
should not be confirmed only based on the business scope in business licenses; in Shanghai Company v. Mr.
Han Labor Contract Dispute case, the spouse of the employee held shares in the rival competitor, and the court
and the labor arbitration committee determined that it was a breach of contract in the form of hidden competitior

in combination with the time of the behavior and the independent status of the property.

R FRGUERIENRG AR, EERER. FHAMNETHREESH RN RENE,
MMV FE HH ST S NEEE SR P AT i 2%

Haiwen suggests: Since the cases selected by the Case Database are typical, which shall have reference anc
demonstrative value from the perspective of applying laws and adjudication rules, and can be referred to in the

daily practice of HR management of enterprises.

PO, RRE: LT AR RAMA2023FE 6K 1 57 3 A F S UP B B R )

Exploration of Typical Cases: Beijing Municipal Human Resources and Social Security Bureau Released Typical

Cases of Labor and Personnel Dispute Arbitration in Beijing in 2023

2023%12H29H, dtHEWANREFEMERER KA (2023 F 1050 W %5 35 N F 5 W 3
BARE) o BURFKTE, HAEAWT:
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On December 29, 2023, the Beijing Municipal Human Resources and Social
Security Bureau released the 2023 Typical Cases of Labor and Personnel Dispute
Arbitration in Beijing. There are ten typical cases, and the main opinions are as

follows:

ERZAAMETET (RFHBEBACLESRB) A8 (FaERE) , HEHEHIEREX
HERBER. BLEEBLFAERTHEETIRR.

A security company and its employee signed the Service Project Agreement to
evade the application of Labor Contract Law, and the labor arbitration committee
and the court determined that the two parties had a labor relation based on their
qualifications of both parties as subjects of an employment and the labor

management situation, etc.

ABEBRMFEAWAZRSHMBEFESE =7 AFHBHIRE R TK, &% IL4RE%E DR
FAAMRTLEMKEDWANE. EXHLEER., TEAMMRERZMER, ULKRUEKRS
AMBEEHNLFHRBTENERTHEETI KRR

In the case of a franchisee who contracted a takeaway service from an internet
platform company and recruited dispatched employees through another third-party
company, the court and the labor arbitration committee found that a labor relation
existed between the two parties based on the fact that the franchisee did not notify
the employee of the content of the dispatched agreement, the employee was under
its management, the payroll and its details were from the franchisee, and that the

service provided was an integral part of the franchisee’s business.

RILEFHERAEAELING, AAREMNEKRKATARTEN IR AN T 6 E, HEH
MHMEARTHEARTRELAANRMERRA T TR TE, WENMIXMAMAETE.

The employee’s labor contract agreed on a standard working system, and the
employer claimed that the employee was an executive and should be subject to a
flexible working system, but the court and the labor arbitration committee
determined that overtime wages should be paid because the employee’s position
was not an executive and the employer had deducted the employee’s wages for

absenteeism.
FANBAEHKETES., PR EHKMNERBEY, FETRIAEZEZFEFRBHEERBE.

The employer’s claimed that the employee’s annual leave had been deducted from

9
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the employee’s late arrivals and early departures shall not be considered as the

reason that the employee was not entitled to annual leave provided by law.

ERIRNFTHERTREXSFEXNRERAFELEAERE, SRTERAANRMX
fHRE AR EKA TR

The law did not impose the payment of confidentiality fee for the employee’s
fulfillment of confidentiality obligations on the employer, and the employee’s

request for the employer to pay the confidentiality fee shall not be supported.

THEZEMAGHERNTAGNERTHAFE, BABLABET IR IEEHBERT G
Al

During the period of work handover, employees who were injured at work shall be
entitled to work injury treatment, and the employer shall not terminate the labor

contract before the evaluation of work capacity.

ANBMAFRUAEMEORS R THOEFTR, AEEHIANR &R TR %R =6 N ER
THIERERBMIMBESE R E.

The employer shall not restrict the maternity rights of female employees for any
reason, and shall not deduct the performance bonus of a new female employee due
to her failure to submit an application for pregnancy in accordance with the

employer’s rules and regulations.

RITBAREBEESMEZARKOERERTNERATER, AANBBRBRTIEREGE.

If the employee had asked someone to take his/her place in the annual medical
examination for a false medical examination, which had caused a negative impact,

it shall be lawful for the employer to terminate the labor contract.

B HUIE B h R A N A AR RE A E . A E BRI 5 Tt AR R AR R A
PR A .

The contents contained in the separation certificate shall be in line with the laws
and regulations and shall not contain evaluative expressions that adversely affect

the re-employment of the employee.

RN THEANREZTLHRERESR, 85 REHEF 2 FE LA A &R AFS%IT,
HERIXATLTFHEE.

10
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Where a public institution’s employee entered into two consecutive employment
contracts, the public institution could terminate the contract without renewal and

did not have to pay economic compensation when the second contract expired.

. BBRE: FHMARERRA GELREASREFEFABDRDY B+ RERRH

Exploration of Typical Cases: The Suzhou Two-level Court Released White Paper on Trial of Non-Compete Dispute

Cases and Ten Typical Cases

20242 H23H, HMHHRANRER KA ARG 9 R EwHA A RS (2018-20234F) ) , FHMiE
B R An SENL R H1 2 4y + R MRS Horp, AT DAE s R B -

On February 23, 2024, The Suzhou Intermediate People’s Court released the White Paper on the Trial of Non
Compete Dispute Cases (2018-2023) and Suzhou Court released ten typical cases of Non-Compete disputes
Among them, we think the cases that can be highlighted are:

EERcHEHFRFHEKE27048T, AARMIEIAAZRT100A TR RE 4 EE.
MMANRRERANRZ VR BTLHETAREEZRETE, HLRTRKRECHKIK T
Rl 2P shfEE, HARBTII6CA THELDE. ZRATEERBMUEX BRI ZILREELE
) T

A general manager’s annual salary increased to a maximum of 2.7 million RMB,
and the employer paid the employee a total of 1 million RMB in non-compete
compensation. The court and the labor arbitration committee considered that the
non-compete liquidated damages for senior managers could manifest a moderate
punitive nature, and ordered the general manager to return the received non-
compete economic compensation and bear the liquidated damages of 7.36 millior
RMB. This case is the highest amount of liquidated damages for non-competition ir

Suzhou in recent years.

Mzl MEFREELSHER. M. FHELRTERTNERFERS A
B, TAERFXEUANBRERFRKR

If the actual business scope, corresponding market, and the actual role of ar
employee are not the same between rival competitors, it could be determined that
the two companies do not have a competitive relation.

FIN B4 A 15 0 UL 57 3h 3 R 2 20 58 JB AT 1) & 055 8 i 3 7K R STAT 58 Ml BR ) 42 B b £
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The employer shall not claim non-payment of economic compensation for breach of
non-compete on the sole ground that the employee had not fulfilled his/hel

reporting obligations as agreed.

FANBARMEITHESREWRE XS LIERE, MBFHERLEELRANRAEA, TE
A S 5RO R BE 9

After the employer had provided preliminary evidence of the violation of the non-
compete obligation by the employee, the employee shall provide rebuttal evidence

regarding his/her actual joining organization, job details, and so on.

RIMANBMLAERRFEIVRE XS ELERN1007 78, TALREI 252812205/
Ho. BEHNMWANZLRHELHDEELTFAEABADTEHMN FEM, REHARETMNE
b FR #1334 &4 75 7T

The employee and the employer agreed that the liquidated damages for breach of
non-compete obligation would be 1 million RMB and the non-compete economic
compensation would be 1,220 RMB/month. The court and the labor arbitratior
committee held that the liquidated damages for non-compete and economic
compensation should be adjusted downward if they were clearly unequal, anc
ultimately ruled that the employee should pay RMB 40,000 as liquidated damages

for breach of non-compete obligation.

2024-03-1¢
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