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I n  2 0 2 2 ,  Ch in a’s  an t i- m o n o p o ly  leg is la t io n  h as  g o n e  t h r o u g h  s ig n if ic an t  p r o g r es s es  an d

ac h iev em en t s ,  t h e  an t it r u s t  en f o r c em en t  an d  ju d ic ia l lit ig a t io n  ac t iv it ie s  h av e  b een  c o n t in u o u s ly

ac t iv e ,  an d  t h e  im p o r t an c e  o f  an t it r u s t  c o m p lian c e  f o r  en t e r p r is es  is  in c r eas in g ly  p r o m in en t .  Mo r e

s p ec if ic a lly :

■  In t he  l e gi s lat ion are a,  t h e  An t i- Mo n o p o ly  Law h as  b een  am en d ed  f o r  t h e  f ir s t  t im e

( t h e  “ Ne w AML”)  am id  t h e  f if t een t h  an n iv er s a r y  o f  t h e  AML’s  p r o m u lg a t io n ,  f o llo w ed  b y  s ix  d r a f t s

o f  im p lem en t in g  r eg u la t io n s  f o r  p u b lic  c o n s u lt a t io n ,  t h e  An t i- Un f a ir  Co m p et it io n  Law  (R ev i sed

Dra f t  f o r  P u b l i c  Co mmen t s)  an d  t h e  P ro v i s i o n s o n  Sev era l  I ssu es Co n cern i n g  t h e  A p p l i ca t i o n  o f

L a ws i n  t h e  T ri a l  o f  Ci v i l  M o n o p o l y  Di sp u t e  Ca ses  ( Dra f t  f o r  P u b l i c  Co mmen t s) .   T h e  New
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AML h as  ad ju s t ed  t h e  ap p r o ac h  f o r  t h e  id en t if ic a t io n  o f  v e r t ic a l m o n o p o ly  ag r eem en t s  ( f ro m

“ i l l eg a l  p er  se”  t o  “ ru l e  o f  rea so n ” ) ,  s t r en g t h en ed  t h e  m er g er  r ev iew  en f o r c em en t  ( e . g . ,

in t r o d u c ed  t h e  “s t o p - t h e- c lo c k ”  m ec h an is m ,  c la r if ied  t h e  p o w er  t o  in it ia t e  in v es t ig a t io n s ,  an d

p r o p o s ed  t o  es t ab lis h  a  c las s if ied  an d  g r ad ed  r ev iew  r eg im e) ,  f o c u s ed  o n  t h e  an t it r u s t  en f o r c em en t

o n  o n lin e  p la t f o r m s  an d  n ew  t y p es  o f  ab u s iv e  c o n d u c t s ,  an d  f u lly  u p g r ad ed  t h e  ad m in is t r a t iv e

p en a lt ies  an d  f in es  f o r  m o n o p o lis t ic  c o n d u c t s .   T h e  New  AML an d  t h e  ab o v e  ex p o s u r e  d r a f t

r eg u la t io n s  an d  ju d ic ia l in t e r p r e t a t io n  h av e  p r o v id ed  m o r e  g u id an c e  an d  s e t  h ig h er  b ar  o n  t h e

an t it r u s t  c o m p lian c e  o f  en t e r p r is es .

■  In t he  e nf orce me nt  are a,  ( 1 )  w it h  r es p ec t  t o  m er g er  r ev iew,  t h e  S t a t e  Ad m in is t r a t io n  f o r  Mar k e t

Reg u la t io n  ( t h e  “ S AMR”)  u n c o n d it io n a lly  c lea r ed  7 9 4  c as es  in  2 0 2 2 ,  w it h  an  in c r eas e  o f

ap p r o x im at e ly  9 %  as  c o m p ar ed  t o  w h ic h  in  2 0 2 1 ,  an d  c o n d it io n a lly  c lea r ed  5  c as es  in  t h e  s ec t o r s

o f  s em ic o n d u c t o r  an d  a ir  t r an s p o r t a t io n .   I n  t h e  m ean w h ile ,  t h e  S AMR h as  d e leg a t ed  t h e  m er g er

r ev iew  o f  c e r t a in  s im p lif ied  c as es  t o  it s  lo c a l b u r eau s  in  Be ijin g ,  S h an g h a i,  Gu an g d o n g ,  Ch o n g q in g

an d  S h aan x i.   I t  is  ex p ec t ed  t h a t  a f t e r  t h e  o f f ic ia l p r o m u lg a t io n  o f  t h e  n ew  in c r eas ed  t u r n o v er

t h r es h o ld s ,  t h e  n u m b er  o f  c as es  r ev iew ed  b y  r eg u la t o r y  au t h o r it y  m ay  d ec r eas e  t o  c e r t a in  ex t en d .

 Mean w h ile ,  t h e  r ev iew  o f  m er g er  c as es  w ill b e  m o r e  r e f in ed ,  m o r e  r eg u la t o r y  r es o u r c es  w ill b e

a llo c a t ed  t o  t h e  r ev iew  o f  c as es  w it h  c o m p et it io n  c o n c er n s ,  an d  m o r e  in t e r ac t io n  w it h  ex t e r n a l

c o m m is s io n s  in  r eg ar d s  o f  f o r e ig n  in v es t m en t  m ar k e t  ac c es s ,  n a t io n a l s ec u r it y  r ev iew,  d a t a

s ec u r it y  an d  in d u s t r ia l r eg u la t o r y  s u p er v is io n ,  e t c .  w ill b e  w it n es s ed  in  h ig h - p r o f ile  c as es ;  ( 2 )  w it h

r es p ec t  t o  c a r t e l ag r eem en t s  an d  ab u s e  o f  m ar k e t  d o m in an c e,  m o s t  o f  t h e  c as es  p u b lis h ed  b y

en f o r c em en t  au t h o r it y  in v o lv ed  s ec t o r s  c o n c er n in g  p eo p le ’s  liv e lih o o d s ,  s u c h  as  p u b lic  u t ilit ie s ,

p h ar m ac eu t ic a ls  an d  b u ild in g  m at e r ia ls ,  w h ic h  a r e  ex p ec t ed  t o  r em ain  t h e  f o c u s  o f  t h e  r eg u la t o r y

en f o r c em en t  in  2 0 2 3 .

■  In t he  judicial  are a,  in  2 0 2 2 ,  t h e  Ch in es e  c o u r t s ,  in c lu d in g  t h e  S u p r em e P eo p le ’s  Co u r t  ( t h e

“ SPC”) ,  an n o u n c ed  a  n u m b er  o f  n o t ew o r t h y  ju d ic ia l c as es  in v o lv in g  m o n o p o lis t ic  c o n d u c t s .   I n

t e r m s  o f  leg a l in t e r p r e t a t io n  an d  ju d ic ia l p r ac t ic e ,  t h es e  c as es  h av e  p r o v id ed  s ig n if ic an t  g u id an c e

an d  in s t r u c t io n s  in  ju r is d ic t io n ,  id en t if ic a t io n  an d  s u b s t an t iv e  an a ly s is  o f  m o n o p o lis t ic  c o n d u c t s .

 I t  is  ex p ec t ed  t h a t  an t it r u s t  an d  c o m p et it io n  lit ig a t io n s  w ill c o n t in u e  t o  h ea t  u p  an d  b ec o m e a

p o w er f u l t o o l f o r  c o m p an ies  t o  as s e r t  t h e ir  r ig h t s  an d  in t e r es t s  o r  p u r s u e  t h e ir  c o m m er c ia l ap p ea ls .

Lo o k in g  ah ead  t o  2 0 2 3 ,  as  s t r es s ed  in  t h e  Nat io n a l Mar k e t  S u p er v is io n  S y s t em  An t i- Mo n o p o ly  Wo r k
Co n f er en c e  an d  t h e  An t i- Mo n o p o ly  Law  En f o r c em en t  S p ec ia l Ac t io n  Dep lo y m en t  Meet in g  in  t h e
P eo p le ’s  Liv e lih o o d  F ie ld  h e ld  o n  F eb r u ar y  9 ,  2 0 2 3 ,  “em p h as iz in g  p o lit ic s ,  s t r en g t h en in g
s u p er v is io n ,  p r o m o t in g  d ev e lo p m en t  an d  en s u r in g  s ec u r it y ” w ill b e  t h e  o v er a ll w o r k  r o ad m ap .   As
o n e  o f  t h e  k ey  as p ec t s  o f  w o r k ,  in  o r d er  t o  b u ild  a  g r ea t  c o u n t r y  w it h  u p g r ad ed s e r v ic e  q u a lit y  an d
s o p h is t ic a t ed  in t e llec t u a l p r o p er t y,  en f o r c em en t  au t h o r it ie s  w ill s t r en g t h en  t h e
“n o r m alized s u p er v is io n ” o f  t h e  p la t f o r m  ec o n o m y,  p r o m o t e  an t it r u s t  law en f o r c em en t  in  t h e  k ey
ar eas  o f  p eo p le ’s  liv e lih o o d ,  im p r o v e t h e  m er g er  r ev iew o f  k ey  a r eas ,  an d  ex p lo r e  t o d e e p e n  t h e
an t it r u s t s u p er v is io n  in  t h e  f ie ld  o f  in t e llec t u a l p r o p er t y.

Le gis lation
Are a

I n  2 0 2 2 ,  t h e  Dec i s i o n  t o  A men d  t h e  A n t i - mo n o p o l y  L a w w as  ad o p t ed  an d  c am e in t o  f o r c e  o n  Au g u s t

1 ,  2 0 2 2 .   T h e  S AMR s u c c es s iv e ly  p u b lis h ed  s ix  d r a f t s  im p lem en t in g  r eg u la t io n s  f o r  p u b lic

c o n s u lt a t io n  f o llo w in g  t h e  ad o p t io n  o f  t h e  New  AML,  an d  t h e  A n t i - Un f a i r  Co mp et i t i o n  L a w
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( R ev i sed  Dra f t  f o r  P u b l i c  Co mmen t s) .   T h e  S P C p u b lis h ed  t h e  P ro v i s i o n s o n  Sev era l  I ssu es

Co n cern i n g  t h e  A p p l i ca t i o n  o f  L a ws i n  t h e  T ri a l  o f  Ci v i l  M o n o p o l y  Di sp u t e  Ca ses ( Dra f t  f o r  P u b l i c

Co mmen t s) .   I n  ad d it io n ,  s ev er a l p r o v in c es  an d  m u n ic ip a lit ie s  is s u ed  r u les  an d  g u id e lin es  o n

an t it r u s t  c o m p lian c e  ap p lic ab le  t o  t h e  u n d er t ak in g s  in  t h e ir  ad m in is t r a t iv e  ju r is d ic t io n s .

Key  leg is la t io n  an d  it s  h ig h lig h t s  in  2 0 2 2  a r e  s u m m ar ized  b e lo w.
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Enforce me nt
Are a

■  M e rg e r C o nt ro l  R e v ie w

I n  2 0 2 2 ,  t h e  S AMR c o n c lu d ed  7 9 4  c as es  o f  m er g er  c o n t r o l f illin g s ,  in c lu d in g  a  t o t a l o f  7 8 9  c lea r ed

c as es  w it h o u t  c o n d it io n s  an d  5  c o n d it io n a lly  c lea r ed  c as es ,  an d  n o  p r o h ib it ed  c as e  is  in v o lv ed .

I n  r es p ec t  o f  c o n d it io n a lly  c lea r ed  c as es ,  t h r ee  c as es  in v o lv ed  t h e  in f o r m at io n  an d  c o m m u n ic a t io n

t ec h n o lo g y  in d u s t r y,  an d  t w o  c as es  a r e  r e lev an t  t o  t h e  a ir  t r an s p o r t a t io n  an d  a ir p o r t  o p er a t io n

in d u s t r y,  an d  t h e  m er g er  c as e  o f  t h e  Es t ab lis h m en t  o f  a  J o in t  Ven t u r e  b e t w een  S h an g h a i Air p o r t

( Gr o u p )  Co . ,  Lt d .  an d  Eas t e r n  Air  Lo g is t ic s  Co . ,  Lt d .  is  t h e  f ir s t  c o n d it io n a lly  c lea r ed  c as e  t o  d a t e

in  Ch in a  n o t  in v o lv in g  f o r e ig n  in v es t m en t .

I n  ad d it io n ,  t h e  f iv e  lo c a l AMRs  c lea r ed  a  t o t a l o f  9 4  c as es  w it h o u t  c o n d it io n s  in  2 0 2 2 : 2 0  c as es

c lea r ed  b y  t h e  Be ijin g  AMR,  4 3  c as es  c lea r ed  b y  t h e  S h an g h a i AMR,  1 0  c as es  c lea r ed  b y  t h e

Gu an g d o n g  AMR,  1 9  c as es  c lea r ed  b y  t h e  Ch o n g q in g  AMR,  an d  2  c as es  c lea r ed  b y  t h e  S h aan x i

AMR.

T h e  S AMR im p o s ed  ad m in is t r a t iv e  p en a lt ies  o n  3 2  c as e  o f  g u n - ju m p in g .

St at i s t i cs  on t he  Me rge r Cont rol  Cas e s  f rom 2018 t o 2022
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C as e s  wi t h C o ndi t io nal  C le aranc e  in2 0 2 2
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■  M onopoly Agre e me nts  and Abus e  of M arke t D ominance

T hr oughout  2022, a  tota l of  26 c a s e s  on monopoly a gr e e me nts  a nd a bus e  of  ma r ke t  domina nc e

w e r e  de c ide d by loc a l A M R s  a nd s ubje c t  to a dminis t r a t ive  me a s ur e s , involving s e c tor s  of  a c t ive

pha r ma c e ut ic a l ingr e die nt s , me dic a l a ppa r a tus  a nd ins t r ume nts , c nki. ne t  pla t f or m, building

ma te r ia ls , public  ut ilit ie s  s uc h a s  w a te r  s upply, ga s  s upply, e t c .   T he  c a s e s  a r e  s umma r ize d

be low :
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J udicial
Are a

I n  2 0 2 2 ,  s ev er a l c o u r t s  in c lu d in g  t h e  S P C an n o u n c ed  a  n u m b er  o f  n o t ew o r t h y  ju d ic ia l c as es

in v o lv in g  m o n o p o ly  b eh av io r s .   T h es e  c as es  h av e  p r o v id ed  s ig n if ic an t  g u id an c e  an d  in s t r u c t io n s  o n

ju r is d ic t io n ,  r u lin g  an d  s u b s t an t iv e  an a ly s is  o f  m o n o p o lis t ic  c o n d u c t s  f r o m  t h e  p er s p ec t iv e  o f  law

in t e r p r e t a t io n  an d  ju d ic ia l p r ac t ic e .

On  p r o c ed u r a l r u les ,  t h e  c o u r t s  c la r if ied  t h a t  t h e  a r b it r a t io n  c lau s es  b e t w een  t h e  p ar t ies  t o  t h e

c o n t r ac t  s h a ll n o t  b e  s een  as  o b v io u s  an d  ab s o lu t e  b as is  f o r  ex c lu d in g  c o u r t s ’ ju r is d ic t io n  o v er

m o n o p o ly  ag r eem en t s  d is p u t es ,  in  r es p o n s e  t o  t h e  p r ev io u s  h o t s p o t  is s u es  in  an t it r u s t  ju d ic ia l a r ea ,

t h e  r e la t io n  b e t w een  ju r is d ic t io n  o f  c o u r t  an d  a r b it r a t io n  c lau s es .  T h is  r u le  is  a ls o  r e f lec t ed  in  t h e

P ro v i s i o n s o n  Sev era l  I ssu es Co n cern i n g  t h e  A p p l i ca t i o n  o f  L a ws i n  t h e  T ri a l  o f  Ci v i l  M o n o p o l y
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Di sp u t e  Ca ses ( Dra f t  f o r  P u b l i c  Co mmen t s)  is s u ed  b y  t h e  S P C a t  t h e  en d  o f  2 0 2 2 .

On  s u b s t an t iv e  r u les ,  t h e  c o u r t s  m ad e  it  c lea r  t h a t  r ev er s e  p ay m en t  f o r  d r u g  p a t en t  m ig h t  c o n s t it u t e

a  m o n o p o ly  ag r eem en t ,  s p ec if ied  t h e  s t an d ar d s  f o r  id en t if y in g  c o n c er t ed  c o n d u c t  an d  t h e  n ec es s it y

o f  jo in t  m ar k e t  d o m in an c e  an a ly s is ,  an d  c la r if ied  t h e  an a ly t ic a l ap p r o ac h  o n  g r an t in g  ex c lu s iv e

o p er a t io n  r ig h t ,  ex c lu s iv e  d ea lin g ,  r e f u s a l t o  t r ad e ,  d if f e r en t ia l t r ea t m en t  an d  im p o s in g

u n r eas o n ab le  t r ad in g  c o n d it io n s .  I n  t h e  m ean t im e ,  t h e  c o u r t s  s p ec if ied  t h a t  t h e  p r o v is io n s  u n d er  t h e

AML o n  p r o h ib it io n  o f  m o n o p o lis t ic  c o n d u c t s  a r e  m an d a t o r y  b y  law,  an d  c o n t r ac t u a l t e r m s  in

v io la t io n  o f  s u c h  p r o v is io n  s h o u ld  b e  n u ll an d  v o id .

T h e  im p o r t an t  ju d ic ia l c as es  in v o lv in g  m o n o p o lis t ic  c o n d u c t s  in  2 0 2 2  a r e  s u m m ar ized  b e lo w.
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I f  you a r e  inte r e s te d in f ur the r  inf or ma t ion r e ga r ding C hina  a nt it r us t , ple a s e  f e e l f r e e  to c onta c t

Q ia n Xia oqia ng L vs hi ( qia nxia oqia ng@ ha iw e n- la w. c om)  or  L in Xixia ng

L vs hi ( linxixia ng@ ha iw e n- la w. c om)  or  othe r  a t tor ne ys  of  H a iw e n &  P a r tne r s .

*寁桿苟待市亠厼丈朦斁冓佖

[1]  For  s p ecif ic ins ight s  of  t he New AM L,  p leas e refer  t o t he Haiwen Aler t :  Amendment  t o t he Ant i-monop oly

Law Promulgat ed,  ht t p s : / /mp .weixin.qq. com/s / l i6cp 8DcgIt jxGdQhNYC3Q.
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[2]  For  s p ecif ic ins ight s  regarding t he s ix s up p or t ing rules  of  t he New AM L,  p leas e refer  t o t he Haiwen Aler t :

Six Sup p or t ing Draf t s  of  t he New AM L,  ht t p s : / /mp .weixin.qq. com/s /LGJwxJ TcEy s Of U2COITk7w.

[3]  (1)  The Beij ing AM R is  res p ons ible for  fol lowing areas :  Beij ing,  T ianjin,  Hebei  Province,  Shanxi Province,

Inner  M ongolia Aut onomous  Region,  Liaoning Province,  J i l in Province,  Heilongjiang Province;

The Shanghai  AM R is  res p ons ible for  fol lowing areas :  Shanghai ,  J iangs u Province,  Zhejiang Province,  Anhui

Province,  Fujian Province,  J iangxi Province,  Shandong Province;

The Guangdong AM R is  res p ons ible for  fol lowing areas :  Guangdong Province,  Guangxi Aut onomous  Region,

Hainan Province;

The Chongqing AM R is  res p ons ible for  fol lowing areas :  Henan Province,  Hubei  Province,  Hunan Province,

Sichuan Province,  Guiz hou Province,  Yunnan Province,  Xiz ang Aut onomous  Region.

The Shanxi AM R is  res p ons ible for  fol lowing areas :  Shaanxi,  Gans u Province,  Qinghai  Province,  Ningxia

Aut onomous  Region and Xinjiang Aut onomous  Region.

(2)  Delegat ed review cr i t er ia:  ( i )  at  leas t  one not ify ing p ar t ies  is  domiciled in t he relevant  region where t he

local  AM Rs  are delegat ed t o review; ( i i )  t he t arget  (over  which an under t aking acquires  t he cont rol  t hrough

acquis i t ion of  equit y,  as s et s ,  cont ract s ,  et c. )  is  domiciled in t he relevant  region;  ( i i i )  in cas e of  t he

es t ablis hment  of  a joint  vent ure,  t he joint  vent ure is  domiciled in t he relevant  region;  ( iv)  t he relevant

geograp hic market  for  t he concent rat ion of  under t akings  is  a regional  market ,  and fal ls  ent irely  or  p r imar i ly

wit hin t he relevant  region;  and (v)  ot her  cas es  as  det ermined by  t he SAM R.   The review of  s imp lif ied cas es

fal l ing under  any  of  t he above cr i t er ia can be delegat ed t o t he local  AM Rs .

[4]  For  more s p ecif ic comment s  on t he Ant i- Unfair  Comp et i t ion Law ( Revis ed Draf t  for  Public Comment s ) ,

p leas e s ee t he Haiwen Aler t :  t he Ant i- Unfair  Comp et i t ion Law ( Revis ed Draf t  for  Public Comment s ) ,

ht t p s : / /mp .weixin.qq. com/s /T PM liCp b44t -5WET T PgeUg.

2023-02-15
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