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1 .   I nterpretat ion of  L aws  and Regulat ions :  The Minis t r y  of

H uman Resources  and Socia l  Secur i ty  and the Supreme

People’s Cour t  I ssued Opinions  on I ssues  Related to the

Connect ion of  L abor  and Personnel  Dispute A rbit rat ion and

L it igat ion

In  order to better connect the procedures of  l abor arbi tration
wi th that of  the f i rst instance on a gradual  basi s and to uni fy
the appl i cable legal  standards nationwide, the Mini str y of
Human Resources and Socia l  Securi ty ( the “MOH RSS”) and
the Supreme People’s Cour t jointl y i ssued the Opinions on
Issues Related to the Connection of  Labor and Personnel
Dispute Arbi tration and Li tigation ( I )  ( the “Opinion (I )”) on
21 Februar y 2022.
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In  March 2015, the Central  Committee of  the Communist Par ty

of  China and the State Counci l  i ssued the Opinions of  the

Central  Committee of  the Communist Par ty of  China and the

State Counci l  on Constructing Harmonious Labor Relations,

proposing to “strengthen the connection and coordination of

arbi tration and l i t igation, and acti vely explore the

establ i shment of  new rules and systems for the ef fecti ve

connection of  l i t igation and arbi tration procedures and the

uni f i cation of  appl i cable legal  standards”. In November 2017,

the MOHRSS and the Supreme People’s Cour t jointl y i ssued

the Opinions on Strengthening Ef for ts in  Developing the

Mechanism Connecting Arbi tration and Li tigation of  Labor

Disputes, proposing to “establ i sh sound new rules and systems

to make sure the consi stency and l inkage of  arbi tration and

l i tigation in terms of  case acceptance scope and ef fecti ve

procedural  connection”. The Opinion ( I )  i s a  concrete

implementation of  the requi rements set out in  the two rules,

seek ing to bring into play the respecti ve functions and roles of

mediation, arbi tration and l i t igation, and improve the

eff i ciency of  the arbi tration and l i t igation of  l abor and

personnel  di spute cases whi le ensuring procedural  justi ce.

The Opinion ( I )  sets out the provi sions on strengthening the

connection between arbi tration and l i t igation of  l abor and

personnel  di sputes f rom both substantive and procedural

aspects, some of  which are new provi sions and some of  which

are the original  provi sions. I ts main provi sions include the

fol lowing aspects:

(1) . Regulating the fol low-up procedural  i ssues of

mediation agreements. In  order to give legal  binding force

to the mediation agreement reached by par ties on a

voluntar y basi s, the Rules for the Handl ing of  Arbi tration
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Cases Involving Labor and Personnel  Di sputes have

establ i shed an examination system in the arbi tration

proceeding to legal i ze l abor mediation agreements, and in

the meanwhi le, the People’s Mediation Law and the Civi l

Procedure Law al so establ i shed a simi lar system to give

judicia l  conf i rmation to such mediation agreements. On thi s

basi s, in  order to fur ther clari fy the relationship between

the two systems, the Opinion ( I )  stipulates that in  the event

that an appl i cation for examination of  a mediation

agreement i s not accepted or conf i rmed by arbi tration

commission, in  principle, ei ther par ty can submi t the

matters to arbi tration, as long as the matter i s fa l l ing wi thin

the acceptance scope of  l abor arbi tration. But in  some

specia l  cases where the condi tions are met, the par ties may

di rectl y in i ti ate l i t igation. At the same time, i t i s provided

that for mediation agreements reached after mediation

presiding by a mediation organization, the par ties may

apply for ei ther arbi tration examination or judicia l

conf i rmation in order to make such mediation agreement

enforceable.

(2) . Clari fying the appl i cable scope of  f inal  awards

of  arbi tration. The Law on Mediation and Arbi tration of

Labor Di sputes and the Rules for the Handl ing of

Arbi tration Cases Involving Labor and Personnel  Di sputes

stipulate that arbi tration award of  l abor di sputes made by

the Arbi tration Commission for Labor and Personnel

Disputes ( the “A rbit rat ion Commiss ion”) shal l  be f inal

under cer tain ci rcumstances, and the award shal l  take legal

ef fect f rom the date the award i s made. The employee

dissati sf ied wi th the f inal  award may in i ti ate a l i t igation to

the cour t, whi le the employer shal l  apply for revocation of

3



the award to an intermediate people’s cour t i f  i t i s

di ssati sf ied wi th the f inal  award. The Opinion ( I )  fur ther

clari f i es the scope of  the appl i cation of  f inal

awards, stipulates that the Arbi tration Commission shal l

make a non-f inal  award in matters concerning the

conf i rmation of  l abor relations, and regulates the

preparation and juri sdiction of  f inal  and non-f inal  awards,

as wel l  as the suspension of  proceedings, joinder of

proceedings and mediation in subsequent l i t igation tri a l s.

(3) . Improving the connection rules between arbi tration and

l i tigation in respect of  submission and cross-examination of

evidence and i ssuance of  verdict or award. The Opinion ( I )

regulates the submission of  evidence by the par ties and the

connection between the providing and examination of

evidence in the arbi tration and that in  the l i t igation. And, i t

provides speci f i c and detai led provi sions on the i ssue of

sel f-admission by the par ties in  l abor arbi tration. In

addi tion, the Opinion ( I )  a l so stipulates how to better

connect the hearing and deci sion-making procedures of

arbi tration wi th that of  l i t igation, and speci f ies that the

Arbi tration Committee may in i ti ate arbi tration super vi sion

procedures, and that the cour t shal l  accept the awards re-

i ssued according to the arbi tration super vi sion procedures

in accordance wi th the laws and regulations.

(4) . Uni fying some of  the standards of  substantia l  ru les. The

Opinions ( I )  clari f i es the appl i cable standards of  some

substantive matters. For example, the Arbi tration

Commission and the cour t shal l  not suppor t an employee’s

claim of  requi ring the employer to pay the second time

salar y af ter one year f rom the date of  employment on the

grounds that the employer has not concluded a wri tten
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l abor contract; i f  the par ties have agreed on non-

competi tion compensation, and i f  the employer, due to i ts

own reason, fa i l s to pay compensation for three months

after termination or expi ration of  the employment contract,

the Arbi tration Commission and the cour t shal l  suppor t the

employee’s request of  releasing him or her f rom the non-

compete obl igation. I t i s wor th noting that some local

regulations are not consi stent wi th the above appl i cable

legal  standards and i t remains to be seen whether the

release of  the Opinion ( I )  wi l l  l ead to adjustments and

changes to the local  judicia l  practi ce.

(5) . Other matters. The Opinion ( I )  a l so provides for other

procedural  i ssues at the arbi tration and l i t igation of  l abor

and personnel  di sputes. For example, the Arbi tration

Commission shal l  accept the cases f i l ed by the employers

cla iming for damages on the ground of  Ar ti cle 90 of  the

Labor Contract Law; the Arbi tration Committee and the

cour t should pay attention to the procedure i ssues when

hearing the employee’s cla im of  severance and double

severance ari sing f rom the termination of  l abor contract;

the nature of  the legal  relationship and the val idi ty of  ci vi l

actions should be deal t wi th as focus i ssues under cer tain

ci rcumstances; and how to handle the change of  cla ims

during l i t igation and arbi tration proceedings, etc.

The Opinion ( I )  i s an impor tant ru le on the connection

between arbi tration and l i t igation in l abor di sputes, which has

an impor tant inf luence on employers, employees and legal

practi tioners. Both the employer and the employer should pay

attention to the relevant procedural  requi rements and the

adjudication standards provided in the Opinion ( I ) ,  so as to

adjust the behaviors in  a timely manner and avoid any damage
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of  interests caused by the procedural  or substantive

di sconnection between the arbi tration and l i t igation.

On 28 Februar y 2022, the heads of  the Depar tment of

Mediation and Arbi tration of  the MOHRSS and the No.1 Civi l

Cour t of  the Supreme People’s Cour t answered questions on

the Opinion ( I ) ,  mentioning that the two depar tments would

subsequently promote the ef f i cient and orderly connection

between Arbi tration Commissions and cour ts in  various regions

through the continuous joint publ i cation of  typical  cases and

the establ i shment of  a system for comparing information on

adjudication and tri a l .  We wi l l  a l so continue to keep an eye on

thi s i ssue and update the interpretation of  the relevant ru les in

a timely manner.

2.  Quick  Vie w of  Ne w Re gulat ions :  Various  Re gions  I s s ue d Spe cial

Gove rnance  Programs  f or t he  Pre ve nt ion of  Occupat ional  Hazards ,

and Re le as e d Re gulat ions  f or t he  Prot e ct ion Right s  and Int e re s t s  of

Labore rs  in Ne w Work  Pat t e rns

( 1) .  Guangdong,  He nan and Be i jing have  s ucce s s ive ly I s s ue d Spe cial

Re gulat ory Programs  t o Cont ain Occupat ional  Hazards

According to the requi rements of  the Noti ce of  the General

Off i ce of  the National  Heal th Commission on the In-depth

Implementation of  Specia l  Regulation of  Occupational

Hazards and the National  Occupational  Di sease Prevention and

Control  P lan (2021-2025)  jointl y i ssued by various mini stries in

December 2021, various regions have successively introduced

specia l  regulator y programs for the prevention of  occupational

hazards, and wi l l  regulate industria l  enterpri ses wi th excessive

dust, chemical  poi sons, noi se hazard and wi th 10 or more

employees.
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On Januar y 25, 2022, Heal th Commission of  Guangdong

Province i ssued the Guangdong Province In-depth Specia l

Governance of  Occupational  Hazards Work Program; on Januar y

29, 2022, Heal th Commission of  Henan Province i ssued the

Henan Province Specia l  Governance of  Occupational  Hazards

Action Program (2022-2025) ; on Februar y 27, 2022, Bei j ing

Municipal  Heal th Commission promulgated the Noti ce on the

In-depth Specia l  Governance of  Occupational  Hazards.

The goal  of  the specia l  regulator y action in the three places i s

to improve workplace labor condi tions, control  and reduce

occupational  hazards f rom the source, and protect employees’

occupational  heal th . Enterpri ses that do not have proper

management in  place may be requi red to intensi fy

recti f i cation, and in severe cases, they may even be ordered to

stop operations or close down. Employers wi thin the scope of

governance should pay attention to the steps, arrangements

and speci f i c requi rements of  the local  specia l  action and

strengthen the management and moni toring of  the workplace.

( 2) .  Se ve ral  Di f f e re nt  Re gions  Re le as e d Re gulat ions  f or t he

Prot e ct ion of  Right s  and Int e re s t s  of  Labore rs  in Ne w Work

Pat t e rns

Fol lowing the i ssuance of  the Guiding Opinions on Protecting

the Labor Securi ty Rights and Interests of  Laborers in  New Work

Patterns by MOHRSS and other seven depar tments on July 16,

2021 ( for more information you may refer

to “Haiwen Research: Haiwen Labor Law Bi -monthly

Newsletter ” (2021 July-August) ) ,  the local  implementing

pol i cies are being released successively.

Shanghai  i ssued the Implementing Opinions on Protecting the
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Labor Securi ty Rights and Interests of  Laborers in  New Work

Patterns on Januar y 4, 2022, expl i ci tl y urging platforms to

optimize algori thm principles, not to use the stri ctest

algori thm as an assessment standard, and to contain the use of

puni ti ve measures which shal l  be replaced by acti ve

management; proposing to consider the feasibi l i ty of  acti vely

creating condi tions to gradual l y l iberal i ze the household

regi stration restri ctions so that those f lexible workers who are

not the regi stered residents of  the ci ty can al so par ti cipate

into the ci ty’s basic pension and basic medical  insurance;

encouraging enterpri ses to take acti ve measures to provide

care and assi stance to employees in  terms of  accommodation,

chi ldren’s education, and thei r specia l  di f f i cul ties.

Shaanxi  Province i ssued a noti ce on Januar y 5, 2022 on the

Implementing Measures on Protecting the Labor Securi ty Rights

and Interests of  Laborers in  New Work Patterns, which states

that no di scriminator y restri ctions shal l  be set on rural  migrant

workers moving to the ci ty for employment; encourages

enterpri ses to reasonably determine the assessment standard

and appropriately relax the quota standards through “worker-

f riendly a lgori thm” and other means; for enterpri ses that

seriously infringe on the legi timate rights and interests of

workers, the information on breach of  fa i th wi l l  be pushed to

the national  credi t information sharing platform (Shaanxi ) ,  and

joint di scipl inar y actions wi l l  be implemented by mul tiple

depar tments, so as to ef fecti vely safeguard the legi timate

rights and interests of  l aborers in  new work patterns.

Inner Mongol ia i ssued a noti ce on Februar y 15, 2022 on the

Implementation Opinions of  Inner Mongol ia Autonomous

Region on Protecting the Labor Securi ty Rights and Interests of

Laborers in  New Work Patterns, which requi res the
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establ i shment of  a professional  platform algori thm super vi sion

mechanism led by the competent industria l  admini strations,

wi th the par ti cipation of  the Mini str y of  Human Resource and

Social  Securi ty depar tment, trade unions, enterpri se

representati ve organizations and exper t teams, and the

inclusion of  enterpri se’s labor usage into the integri ty system

of enti ti es and operators.

The Heal thcare Securi ty Admini stration of  Guangdong Province

and the Guangdong Provincia l  Tax Ser vi ce, State Taxation

Admini stration i ssued the Noti ce on Fur ther Improving the

Par ti cipation of  Flexible Employed Workers in  Employees’

Basic Medical  Insurance in the Province on Februar y 1, 2022,

which provides that f l exible employed workers wi thin the legal

work ing age, regardless of  thei r household regi stration, can

par ti cipate in  employees’ medical  insurance at thei r place of

employment, thereby fur ther protecting the rights and interests

of  f l exible employed workers in  Guangdong to par ti cipate in

employees’ medical  insurance.

3.  Quick  Vie w of  Ne w Re gulat ions :  Eight  Minis t rie s  Joint ly I s s ue d

Re vis ions  t he  Adminis t rat ive  Provis ions  on t he  Int e rns hip of

St ude nt s  of  Vocat ional  Schools ;  Inne r Mongol ia and Yunnan Re vis e d

Re gulat ions  on Populat ion and Fami ly Planning;  and Suzhou I s s ue d

Opinions  on Giving Pos i t ive  Ince nt ive s  t o Ent e rpri s e s  wi t h

Harmonious  Labor Re lat ions

( 1) .  Eight  Minis t rie s  Joint ly i s s ue d Re vis ions  t o t he  Adminis t rat ive

Provis ions  on t he  Int e rns hip f or St ude nt s  of  Vocat ional  Schools  

On December 31, 2021, the Mini str y of  Education, the MOHRSS,

and other 6 depar tments jointl y re-i ssued the Admini strati ve

Provi sions on the Internship of  Students of  Vocational
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Schools ( the “I nternship Provis ions”) wi th substantive

revi sions to the original  Internship Provi sions which were

jointl y i ssued by f i ve mini stries, including the Mini str y of

Education and MOHRSS in Apri l  2016. Internship Provi sions put

for ward new requi rements and regulations on the organization,

management, assessment, safety responsibi l i t i es, safeguard

measures, super vi sion of  internships for students of  vocational

schools.

The original  Internship Provi sions divided the internship of

vocational  school  students into cogni tion practi ce, tra in ing

internship and on-the-job internship. For di f ferent types of

internships, there are a l so di f ferent regulations on internship

agreements, rest and leave rights, and remuneration for

internship students, etc. The newly revi sed Internship

Provi sions canceled the above classi f i cations and def ined

internship as “activi ti es in  which students wi th cer tain

practi cal  work ing abi l i ty, under the guidance of  professional

staf f,  par ti cipate in  practi cal  work as assi stants or relati vely

independently”, and no longer treats the related i ssues

di f ferently. In  addi tion, students f rom undergraduate

vocational  col leges are a l so expl i ci tl y included in the scope of

appl i cation of  the Internship Provi sions.

Based on the original  Internship Provi sions, the newly revi sed

Internship Provi sions have added the provi sions that the

internship agreement shal l  include work ing hours and rest

arrangements, internship remuneration and payment methods,

and the l i abi l i ty of  each par ty for breach of  contract; requi re

that vocational  schools and employer shal l  not arrange for

students to engage in physical  l abor of  Level  I I I  intensi ty or

above or other internships that are harmful  to physical  and

mental  heal th , or arrange for students to work on rest days.
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The Internship Provi sions a l so requi re that employer shal l  give

students appropriate remuneration, and the payment cycle of

internship remuneration shal l  not exceed one month. For the

students who work independently and have the abi l i ty to work

independently on the internship posi tion, the wage standard

shal l  be no less than 80% of  the wage standard of  the same

posi tion or the lowest wage standard of  the company in

principle. Employers are encouraged to purchase accident

insurance for internship students. The Internship Provi sions

al so mentioned that enforcement of  l aw wi l l  be strengthened

against the employers and vocational  schools.

I t i s wor th noting that the Internship Provi sions make i t clear

that the right to manage and punish internship students

remains wi th schools. Speci f i cal l y, the school  shal l ,  together

wi th the employer concerned, carr y out cri ti ci sm and education

of  i ts students who violate ru les and regulations, the

attendance and assessment standard or other requi rements

according to the school  di scipl ine and relevant internship

management regulations; i f  there i s any serious violation

committed by a student, the school  shal l  subject the student to

a di scipl inar y sanction; and the damages caused to the

proper ty of  the employer shal l  be compensated in accordance

wi th the law. However, i t i s the employer that has the f i rst

responsibi l i ty in  terms of  safety production and safeguarding

the personal  safety and heal th of  students. Internship students

shal l  be treated equal l y wi th ordinar y employees in  terms of

the provi sion of  l abor protecti ve equipment, safety and heal th

education, tra in ing, and management.

Enterpri ses that engage vocational  school  students for

internships need to be aware of  relevant provi sions of  the

Internship Provi sions regarding the internship agreements,
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basic rights of  interns, obl igations and responsibi l i t i es of

enterpri ses, to ensure compl iance wi th the employment

regulations.

(2 ).  I nner  Mongol ia  and Yunnan Revised Regulat ions  on

Populat ion and Fami ly  Planning Success ively  to A djust

Marr iage and Chi ldbir th  Related L eaves  

In  order to implement the provi sions of  the newly revi sed

Population and Fami ly P lanning Law on August 20, 2021, the

Standing Committee of  the People’s Congress of  Inner

Mongol ia i ssued the revi sed Regulations on Population and

Fami ly P lanning of  Inner Mongol ia Autonomous Region on

Januar y 10, 2022, and the Standing Committee of  the People’s

Congress of  Yunnan Province i ssued the revi sed Regulations on

Population and Fami ly P lanning of  Yunnan Province on Januar y

17, 2022.

The newly revi sed regulations in  both regions have made

signi f i cant adjustments to the leaves related to marriage and

chi ldbi r th , and the leave settings before and after the revi sion

are as fol lows ( for more information about revi sions and

adjustments to marriage and chi ldbi r th related leaves in  other

regions, please refer to the “Haiwen Research: Haiwen Labor

Law Bi -monthly Newsletter ” (November-December 2021))
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Employers should fu l l y understand the local  ru les in  force, and

on thi s basi s, update and improve the internal  ru les and
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regulations in  a timely manner to protect the rights and

interests of  employees on rest and leave.

(3 ).  Suzhou I ssued Opinions  on G iv ing Pos it ive I ncent ives  to

Enterpr ises  with H armonious  L abor  Relat ions

In  order to implement the requi rements of  the Central

Committee of  the Communist Par ty of  China and the State

Counci l  on constructing harmonious labor relations and to

fur ther promote the acti vi ti es of  constructing harmonious

labor relations, on December 3, 2021, Suzhou Human Resources

and Socia l  Securi ty Bureau i ssued the Opinions on Giving

Posi ti ve Incentives to Enterpri ses wi th Harmonious Labor

Relations ( the “Opinions”).

The Opinions provide 27 incentive pol i cies to enterpri ses that

meet the local  standard of  J i angsu Province as set out in  the

Evaluation Cri teria  for Harmonious Enterpri ses in  Labor

Relations and that are evaluated and recognized as

“Harmonious Enterpri ses in  Labor Relations” by the Tripar ti te

Committee for Coordinating Labor Relations at or above the

municipal  l evel . For example, the enterpri ses wi l l  be l i sted in

the “Posi ti ve Li st” of  trustwor thy enterpri ses for socia l

inqui r y, the permi t for implementation of  specia l  work ing

hours can be val id for up to three years, the payment rate of

work in jur y insurance premiums can be lowered, the acti ve

inspection related to housing fund can be exempted, and the

review procedure for deposi t business i s simpl i f i ed, etc. The

assessment of  “Harmonious Enterpri ses in  Labor Relations”

mainly examines the compl iance of  l abor usage, the

completeness of  l abor ru les and regulations, the

reasonableness of  the wage di stribution mechanism, the

implementation of  rest and socia l  wel fare, as wel l  as factors
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relating to safety production and democrati c management.

Employers may obtain many preferentia l  incentives by paying

close attention to the protection of  employees'  interests in

production and operation, and bui lding harmonious labor

relations.

4 .  Explorat ion of  Typical  Cases :  T ianj in  Municipal  H uman

Resources  and Socia l  Secur i ty  B ureau Released Typical  L abor

Cases  in  2 0 2 1

On Januar y 27, 2022, Tianj in  Municipal  Human Resources and

Social  Securi ty Bureau released the Noti ce on Releasing Typical

Cases of  Labor and Personnel  Di sputes of  2021, a iming to

provide a stronger guidance to Tianj in  l abor and personnel

di spute arbi tration commissions in  handl ing relevant cases.

The release of  2021 consi sts of  5 typical  cases in  total ,  and the

guiding opinions revealed by such cases are summarized as

fol low:

(1) . Where the employer decides not to renew an

employment contract upon expi ration wi thout knowing that

the female employee i s pregnant, i t shal l  not consti tute an

i l l egal  termination in principle and there i s no need to pay

termination severance. However, the employer shal l

continue to perform the employment contract unti l  the

corresponding ci rcumstances di sappear.

(2) . I f  an employer ’s regulation requi res employees to work

longer hours than the statutor y l imi t, i t shal l  be deemed

nul l  and void as i t conf l i cts wi th imperati ve l aws, even i f

the regulation has gone through the requi red democrati c

procedures.
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(3) . I f  the employer terminates the employment contract on

the grounds that the employee “does not sati sfy the

employment condi tions during the probationar y period”,

the fol lowing three condi tions must be met at the same

time: (1)  reasonable and clear employment condi tions and

assessment cri teria  are set and communicated to the

employee at the beginning of  recrui tment and employment,

(2)  the company shal l  provide proof  to demonstrate that the

employee does not meet the employment condi tions during

the probationar y period, and (3)  the employee i s clearl y

noti f i ed of  the termination of  the employment contract

before the expi r y of  the probationar y period.

(4) . The employer has the right to make overal l  arrangement

for employees to take paid annual  l eave based on i ts

speci f i c operational  needs, provided that the employees’

right to rest and leave must be ensured.

(5) . The agreement signed between the employer and

employee whereby the employee voluntari l y gives up the

contribution and benef i t of  socia l  insurance i s inval id due

to the violation of  the mandator y provi sions of  the law. It

shal l  be deemed that the nonpayment or insuff i cient

payment of  socia l  insurance premiums i s on the employer

who thus shal l  bear corresponding legal  l i abi l i t i es.

Employers located in Tianj in  can use the guiding opinions

revealed by the typical  cases released by the Tianj in  Human

Resources and Socia l  Securi ty Bureau as a reference to obtain

a better understanding on the tra i l  standards on relevant

i ssues in  practi ce.
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*Discla imer : Thi s newsletter i s for general  information only and
does not consti tute our legal  advice or legal  opinions. For
fur ther di scussions, please consul t your regular contact at our
f i rm, or  any of  the  f o l low ing Ha iw en  Labor  Law  Team
members.
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