
A Possible Solution to the Dispute on Audit

Working Papers of Overseas Listing - Brief

comment on the new rules re confidentiality

and archives administration in overseas

listing

Author: LAN, Jie 顾晨亮 陈梦翔

On Apri l  2, 2022, the China Securi ti es Regulator y Commission,

together wi th the Mini str y of  Finance, the State Secrecy

Admini stration, and the State Archives Admini stration,

proposed amendments to the “Provi sions on Strengthening

Conf identia l i ty and Archives Admini stration in Overseas

Issuance and Li sting of  Securi ti es” (CSRC Announcement

[2009]  No. 29)  (  hereinafter referred to as “Announcement No.

29”)  and i ssued the “Provi sions on Strengthening

Conf identia l i ty and Archives Admini stration in Overseas

Issuance and Li sting of  Securi ti es by Domesti c Enterpri ses

(Draft for Comment)” (hereinafter referred to as the “Draft

for Comment”) . Thi s i s undoubtedly a substantia l  step towards

resolving the di spute wi th the U.S. PCAOB regarding the

inspection of  the audi tors for Chinese enterpri ses l i sted

overseas.

In  general ,  the Draft for Comments has sor ted out and

optimized the conf identia l i ty obl igations of  sensi ti ve

information that may be involved in the process of  overseas

l i sting. I t intends to implement the conf identia l i ty and archives

admini stration requi rements at the time of  provi sion of  such

information by domesti c enterpri ses to securi ti es ser vi ce

agencies, overseas insti tutions, and individual s, so as to avoid

sensi ti ve information f rom entering the audi t work ing papers,
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thereby paving the way for cross-border cooperation wi th and

inspection by overseas regulators such as PCAOB.

When implementing conf identia l i ty and archives admini stration

requi rements at the information provi sion stage, the Draft for

Comments f i rst requi res domesti c enterpri ses to perform

di f ferent approval , f i l ing, or other corresponding procedures

for the provi sion of  di f ferent types of  information, speci f i cal l y:

a)  Documents and materia l s involving state secrets and work

secrets of  depar tments and uni ts shal l  be repor ted to the

competent authori ty wi th the approval  authori ty for approval

according to law, and shal l  be repor ted to the secrecy

admini strati ve depar tment at the same level  for the record

(Ar ti cle 3) ;

b)  For other documents and materia l s that wi l l  adversely af fect

national  securi ty or publ i c interests af ter being leaked, the

corresponding procedures shal l  be stri ctl y fol lowed in

accordance wi th relevant state regulations (Ar ti cle 4) ;

c)  Accounting archives or copies that are of  great preser vation

value to the state and society shal l  be subject to corresponding

procedures in  accordance wi th relevant state regulations

(Ar ti cle 8) .

At the same time, the Draft for Comments a l so proposes

behavioral  guidel ines on the cooperation between domesti c

enterpri ses and securi ti es ser vi ce agencies: f i rst,  domesti c

enterpri ses are requi red to make wri tten explanations to

securi ti es ser vi ce agencies regarding the above-mentioned

conf identia l i ty and archives admini stration requi rements,

which wi l l  help both par ties to reach a common understanding

of  the scope and method of  information provi sion to avoid

2



future di sputes; second, i t clari f i es that i f  domesti c enterpri ses

provide conf identia l  information after performing

corresponding procedures, they shal l  sign a non-di sclosure

agreement wi th securi ti es ser vi ce agencies; th i rd, i t fur ther

requi res that domesti c enterpri ses and securi ti es ser vi ces

agencies shal l  take remedial  measures and repor t to relevant

government agencies when state secrets are leaked or may be

leaked.

The Draft for Comments a l so stipulates that foreign

accountants engaged in the overseas l i sting of  domesti c

enterpri ses should “perform the corresponding procedures”,

other wise domesti c enterpri ses may not provide them wi th

accounting f i l es. Thi s i s in  l ine wi th Ar ti cle 15 of  the

“Provi sions of  the State Counci l  on the Admini stration of  the

Overseas Issuance and Li sting of  Securi ti es by Domesti c

Enterpri ses (Draft for Comment)” (hereinafter referred to as

"Provi sion on the Admini stration of  Overseas Li sting (Draft) ") ,

which provides that “[S]ecuri ti es companies and securi ti es

ser vi ce agencies that conduct overseas i ssuance and l i sting of

domesti c enterpri ses in  China shal l  be subject to super vi sion

and management in  accordance wi th the law.”

After implementing the above substantive approval  and

behavioral  guidance requi rements for information provi sion,

wi th respect to the request of  inspection and evidence

col lection by overseas regulator y authori ties, the Draft for

Comments rei terates that th i s should be conducted by way of

cross-border regulator y cooperation, mani fests a candid and

cooperati ve atti tude, and no longer requi res that “on-si te

inspections should be mainly conducted by Chinese regulator y

agencies, or rely on the inspection resul ts of  Chinese

regulator y agencies.”
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In  general ,  during a time when the requi rements for data and

information protection and national  securi ty are becoming

more and more prominent, the Draft for Comments represents a

practi cal  and creati ve venture to balance securi ty wi th

openness, and to provide systemati c assurance for domesti c

companies to continue acti vely making use of  both domesti c

and overseas capi ta l  markets. We hope that the haze of  the

audi t and inspection di spute that has loomed over China

concepts stocks for a long time wi l l  di ssipate in  the near

future.
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