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Regions  to A djust  Marr iage and Chi ldbir th  related L eaves

To implement the Deci sion on Optimizing the Fami ly P lanning

Pol i cy to Promote Long-term and Balanced Population

Development, the Standing Committee of  the National

People’s Congress adopted a deci sion to amend the

Population and Fami ly P lanning Law of  the People’s Republ i c

of  China ( the “Population and Fami ly P lanning Law”)  on

August 20, 2021, which ref lects the major adjustment of

optimizing the bi r th pol i cy. The amended Population and

Fami ly P lanning Law adds a second paragraph to Ar ti cle 25 to

suppor t the establ i shment of  “parental  l eave” in regions

where condi tions permi t.

To implement the new amendments to the Population and

Fami ly P lanning Law, J i angsu, Guizhou, J i l in , Si chuan, Shanxi ,

and Hei long j iang have successively revi sed thei r exi sting

Population and Fami ly P lanning Regulations in  l ight of  local

condi tions. Due to the di f ferent basi c condi tions in  each place,

there are di f ferences in  thei r population and fami ly planning

pol i cies. Among them, those wi th strong relevance to the

employment management of  employers are mainly for the

adjustment of  l eave types and length of  hol idays. After th i s

revi sion and adjustment, the leave settings related to marriage

and chi ldbi r th in  various regions are mainly as fol lows.
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Employers shal l  reasonably ensure the rights of  employees to

rest and leave in accordance wi th local  population and fami ly

planning pol i cies. Besides, some regions al so emphasize that

women’s employment rights and interests, such as bonuses,

benef i ts and promotions, shal l  not be af fected because of  the

chi ldbi r th .

I I .  I nterpretat ion of  L aws  and Regulat ions :  New Regulat ions

I ssued in  Var ious  Regions  to I mplement  the Protect ion of

R ights  and I nterest s  of  Workers  in  New Employment  Type 

On July 16, 2021, the Mini str y of  Human Resources and Socia l

Securi ty (“MOHRSS”) , the State Admini stration of  Market

Regulation, the Al l -China Federation of  Trade Unions and other

depar tments jointl y i ssued the “Guiding Opinions on

Protecting the Labor Securi ty Rights and Interests of  Workers in

New Work Forms” ( the “Opinions”)  ( for more information you

may refer to “Haiwen Research: Haiwen Labor Law Bi -Monthly

Newsletter ” (2021 July –  August) ) .  Since September, Bei j ing,

Zhej iang, Shandong, Chongqing, Guizhou and Hunan have

i ssued implementation opinions based on the principle pol i cies

speci f ied in the Opinions to regulate the new types of

employment and safeguard workers’ rights and interests.

On 5 September 2021, Bei j ing took the lead in i ssuing “Several

Measures on Promoting the Heal thy Development of  New Work

Forms”. Since then, Zhej iang promulgated the

“Implementation Measures for Safeguarding Labor Securi ty

Rights and Interests of  Workers in  New Work Forms in Zhej iang
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Province”; Shandong and Chongqing i ssued the

“Implementation Opinions on Safeguarding Labor Securi ty

Rights and Interests of  Workers in  New Work Forms”; Guizhou

issued the “Notice of  Guizhou Human Resources and Socia l

Securi ty Depar tment on Specia l  Actions for Safeguarding Labor

Securi ty Rights and Interests of  Workers in  New Work Forms”;

Hunan i ssued the noti ce of  sol i ci ting opinions on “Ser vice

Speci f i cation for Flexible Employment P latforms in the Sharing

Economy” and “Management Speci f i cation for Flexible

Employment P latforms in the Sharing Economy”. The new

regulations i ssued by various regions contain di f ferent degrees

of  ref inement to the guiding pol i cies put for ward in the

Opinions. The fol lowing speci f i c provi sions in  the

aforementioned regions are wor th noting.

The implementation measures jointl y i ssued by eight

depar tments in  Zhej iang Province set out more speci f i c ru les

for the protection of  workers in  new work forms. For example:

a . Di stinguish the relationship between workers in  new work

forms and the employing uni ts into three categories:

employment relationships, si tuations that do not fu l l y sati sfy

employment relationship, and civi l  relationship, and speci fy

respecti vely the legal  responsibi l i t i es for employment, and

protect the bottom l ine of  workers’ labor rights and interests

in si tuations that do not fu l l y sati sfy employment relationship.

b. P latform enterpri ses shal l  converge labor contracts or

agreements signed wi th workers to the onl ine platform of

electronic l abor contracts (agreements)  in  real  time in

accordance wi th the regulations, and bring them into uni f ied

management and super vi sion.
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c. The production quotas determined by the enterpri se shal l

enable more than 90% of  the workers in  the same posi tion in

the enterpri se to complete thei r work wi thin the statutor y

work ing hours.

d. Encourage enterpri ses to turn to posi ti ve incentives that

ref lect meri t pay instead of  cutting payment.

e. Requi re the platform to optimize rules, and arrange breaks

for those who have worked continuously for more than 4 hours.

f.  Emphasize the establ i shment of  the single-type work in jur y

insurance system for workers in  the new work forms.

The ci rcular released by the Bei j ing Leading Group for

Employment classi f i es “workers in  new work forms” into three

categories: platform onl ine workers, platform individual

f lexible workers and platform enterpri ses’ employees, and sets

out di f ferent protection measures for di f ferent categories of

workers in  new work forms in a h ierarchical  manner. I t a l so

clari f i es the al location of  management responsibi l i t i es for

“platform enterpri ses’ employees”, and requi res platform

enterpri ses to bear corresponding l i abi l i t i es in  accordance wi th

the law in the event that the labor rights and interests of

“platform enterpri ses’ employees” are damaged.

Admini stration for Market Regulation of  Hunan Province i ssued

the draft of  Hunan’s local  standard for publ i c consul tation

wi th a view to standardizing the ser vi ces and management of

f lexible employment platforms for sharing economy. The two

standards focus on solving the uneven problems of  ser vi ce

qual i ty, management level , securi ty, etc. ,  of  f l exible

employment platforms, and enhancing the standardization of
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the platform.

Guizhou Province speci f ies in  the noti ce that the Human

Resources and Socia l  Securi ty Depar tment should formulate

general  model  texts such as the labor contracts and wri tten

agreements of  take-away workers and drivers of  onl ine car

before Februar y 2022; Promote the establ i shment of  the

employment repor ting system of  platform enterpri ses and the

incentive and punishment mechanism for the labor securi ty

rights and interests of  workers in  new work forms; I t i s a l so

requi red to regularl y publ i sh a l i st of  enterpri ses whose

employment compl ies wi th laws and regulations on the websi te

of  the provincia l  human resources and socia l  securi ty

depar tment.

The ci rculars released by Bei j ing, Shandong, Chongqing and

other regions, on the basi s of  the Opinions, determine the

depar tments tak ing the lead and par ti cipating depar tments for

each guiding pol i cy, which, whi le clearl y dividing the

responsibi l i t i es, a l so has the function of  super vi sing the

implementation of  pol i cies.

In  the settlement of  l abor di sputes, over time work and arrears

of  l abor remuneration have received par ti cular attention. The

ci rcular of  Guizhou Province emphasized the impor tance of

careful l y organizing the study of  l abor di sputes involving

over time work and typical  cases of  l abor di sputes over new

work forms; The ci rcular of  Bei j ing al so speci f ied that the labor

inspection depar tment and other competent authori ties should

“step up ef for ts to tack le outstanding problems such as
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delayed payment of  l abor remuneration and i l l egal  over time

work”.

Platform enterpri ses should pay close attention to the key

i ssues of  l abor protection in new work forms in the process of

platform ser vi ce and management construction, as wel l  as

employment, and regulate workforce management in

conjunction wi th local  implementation rules.

I I I .  Quick View of  New Regulat ions :  A dminis t rat ive Measures

on Pract i t ioners  of  Ext racurr icular  Tra ining I nst i tut ions  Took

Ef f ect ;  Shanghai  Released Revis ions  to the Product ion Saf ety

Regulat ions ;  J iangsu Province Revised Wage Payment

Regulat ions

Admini strati ve Measures on Practi tioners of  Extracurri cular

Train ing Insti tutions Took Ef fect

Fol lowing the promulgation of  the Opinions on Fur ther

Reducing the Burden of  Homework and Off-campus Train ing of

Students in  Compulsor y Education Stage ( the “Double Burden

Reduction Pol i cy”) , the Mini str y of  Education and the MOHRSS

jointl y i ssued Admini strati ve Measures on Employees of

Extracurri cular Train ing Insti tutions (Tria l )  ( the “Admini strati ve

Measures”)  on September 9, 2021 to fur ther strengthen the

management of  employees of  extracurri cular tra in ing

insti tutions.

The Admini strati ve Measures apply to the teaching and
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research personnel , teaching assi stants, class teacher and other

suppor ting staf f  of  extracurri cular tra in ing insti tutions. I t

provides that the fu l l -time teaching and research personnel  of

an extracurri cular tra in ing insti tution shal l ,  in  principle, not be

less than 50% of  the total  number of  employees of  such

insti tution. The Admini strati ve Measures a l so speci f ies the

management standards of  employees for extracurri cular

tra in ing insti tutions, such as check ing thei r information on

crimes before employment, carr ying out on-the-job tra in ing,

and publ i shing employees’ information.

In addi tion, the Admini strati ve Measures requi res the

establ i shment of  a “black l i st of  employees of  extracurri cular

tra in ing insti tutions” on the national  uni f ied regulator y

platform for employees that violate relevant regulations, and

those who are included in the “black l i st” shal l  no longer be

al lowed to be employed as an employee of  an extracurri cular

tra in ing insti tution.

Shanghai  Released Revi sed Production Safety Regulations

The Production Safety Regulations of  Shanghai  revi sed by the

Standing Committee of  Shanghai  Municipal  People’s Congress

on October 28, 2021 wi l l  take ef fect on December 1, 2021. The

revi sion of  the Production Safety Regulations of  Shanghai

rel ies on the newly amended Production Safety Law, and the

ideas for the revi sion of  the speci f i c provi sions are a l so

consi stent wi th those of  the Production Safety Law ( for the

main amendments of  the Production Safety Law, please refer to

“Haiwen Research: Haiwen Labor Law Bi -Monthly Newsletter ”
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(2021 May –  June) ) .

In  addi tion to being consi stent wi th the Production Safety Law,

the Production Safety Regulations of  Shanghai  a l so speci f ied

that producers and business operators wi th high ri sks shal l

strengthen the information management of  production safety,

use digi ta l i zed technologies to carr y out safety ri sk

management and control , accident potentia l  check and

solution, major hazard sources moni toring and other duty, and

submit the relevant data to the relevant depar tments in  a real -

time, accurate and complete manner as requi red.

J i angsu Province Revi sed Wage Payment Regulations

The Standing Committee of  J i angsu Municipal  People’s

Congress revi sed the Wage Payment Regulations of  J i angsu

Province on September 29, 2019. There are a few provi sions

revi sed thi s time, mainly focusing on the adjustments to

cer tain provi sions on admini strati ve penal ties, which mainly

include revi sing the scope of  the amount of  f ines and

adjusting the types of  admini strati ve penal ties.

I V.  Explorat ion of  Typical  Cases :  X icheng Dis t r ict  People’s

Cour t  of  B ei j ing and H aikou I ntermediate People’s Cour t

Released Typical  Cases  of  L abor  Disputes

On September 16, 2021, Xi cheng Distri ct People’s Cour t of

Bei j ing held a press conference on Typical  Cases of  Di sputes

over Paid Annual  Leave of  Employees, releasing f i ve typical
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cases of  di sputes over paid annual  l eave of  employees. The f i ve

typical  cases respecti vely deal t wi th common i ssues, such as

remuneration of  employees’ unused annual  l eave, annual

leave standards, statutor y ci rcumstances under which

employees are no longer enti tl ed to annual  l eave and annual

leave arrangement during the pandemic.

On September 23, 2021, Haikou Intermediate People’s Cour t

and Haikou Municipal  Human Resources and Socia l  Securi ty

Bureau jointl y released ten typical  cases about l abor di sputes,

involving a wide range of  i ssues, including the identi f i cation

of  employment relationship, over time work , conclusion of

employment contracts, payment of  salar y, and transfer of

employment posts.

Among the typical  cases released by both regions, the

fol lowing i ssues concerning remuneration for employees’

unused annual  l eave are wor thy of  attention:

Limi tation of  Arbi tration on Remuneration for Employees’

Unused Annual  Leave

With regard to th i s i ssue, cases f rom di f ferent regions show

di f ferent opinions held by the cour ts.

In  the f i rst case released by Xicheng Distri ct People’s Cour t of

Bei j ing, an employee proposed to terminates h i s employment

contract on the ground of  long delay in  payment of  wage. And

the next day the employee appl ied for l abor arbi tration,
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cla iming that the company should pay hi s remuneration for the

unused annual  l eave f rom 2017 to 2020 total ing over RMB

40,000. The cour t held that the statute of  l imi tations for

arbi tration of  cla ims for unused annual  l eave remuneration

should be appl ied to Ar ti cle 27 Paragraph 1 of  the Law on

Mediation and Arbi tration of  Labor Di sputes, which provides

that the l imi tation period for appl i cation for arbi tration of  a

labor di spute i s one year and shal l  be cal culated f rom the date

a par ty comes to know or should know the infringement of  i ts

rights. Therefore, the l imi tation of  arbi tration on the cla im of

employee for unused annual  l eave f rom 2017 had expi red.

Therefore, only the remuneration for unused annual  l eave f rom

2018 to 2020 would be suppor ted.

In a typical  case released by Haikou Intermediate People’s

Cour t, f rom 2008 to 2011, and in 2017, the employer nei ther

arranged for the employee to take annual  l eave nor paid the

employee any remuneration for unused annual  l eave. On

August 31, 2017, the employer terminated i ts employment

contract wi th the employee. The cour t held that the payment

for unused annual  l eave shal l  be classi f i ed into remuneration

for the duration of  employment, and the l imi tation of

arbi tration shal l  be cal culated since the termination date of

the employment relationship. Therefore, the employee’s cla im

for remuneration for unused annual  l eave i s sti l l  wi th in the

l imi tation of  action. Thi s opinion i s just opposi te to that of

Xicheng Distri ct People’s Cour t of  Bei j ing. 

The impact of  termination methods of  employment contract on

the remuneration for unused annual  l eave
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As for the impact of  termination methods of  employment

contract on the remuneration for unused annual  l eave, the

cour ts of  di f ferent regions al so hold di f ferent opinions.

For example, in  the second case released by Xicheng Distri ct

People’s Cour t of  Bei j ing, an employee submi tted hi s

resignation to hi s employer due to fami ly reason. After the

resignation, the employee f i l ed a l awsui t to the cour t ci ting

that the employer fa i l ed to pay the unused annual  l eave

remuneration of  2019. The cour t held that, according to Ar ti cle

12 of  the Implementation Measures on Paid Annual  Leave for

Employees of  Enterpri ses, no matter which par ty requests to

terminate the employment contract, the employer shal l  pay the

employee remuneration calculated in accordance wi th the

number of  days of  unused annual  l eave in the current year.

However, in  Shanghai , the cour ts general l y agree that in  a case

where the employer legal l y terminates the employment

contract due to the employee’s serious violation of

employer ’s rules and regulations, the employer need not pay

the employee the remuneration for unused annual  l eave for

that year. For example, in  the case of  (2021)沪01民终2329号, the

cour t held that the employment contract was terminated due to

the employee’s serious violation of  the company’s rules and

regulations, the employee shal l  bear the l i abi l i t i es for the

unused annual  l eave himsel f.  Therefore, the company need not

pay him the remuneration for the unused annual  l eave.

In the course of  l abor management, the enterpri se may, on the

basi s of  the local  ru les, determine whether and how to pay the
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remuneration for unused annual  l eave.

***

*Discla imer : Thi s newsletter i s for general  information only and

does not consti tute our legal  advice or legal  opinions. For

fur ther di scussions, please consul t your regular contact at our

f i rm, or any of  the fol lowing Haiwen Labor Law Team members.
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