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T he  M is c o nc e pt io n and I t s  O rig ins

    

I n  a  ju d g m en t  h an d ed  d o w n  o n  1 9  S ep t em b er  2 0 2 5 ,  t h e  Ho n g  Ko n g  Co u r t  o f  F ir s t  I n s t an c e  in  CI  v

I U HCCT  3 4 / 2 0 2 5 ;  [ 2 0 2 5 ]  HKCF I  4 3 9 7  ad d r es s ed  a  c r it ic a l ju r is d ic t io n a l is s u e  c o n c er n in g  ap p ea ls

o n  a  q u es t io n  o f  law  u n d er  s ec t io n s  5  an d  6  o f  S c h ed u le  2  t o  t h e  Ar b it r a t io n  Or d in an c e  ( Cap .  6 0 9 ) .

Wh ile  t h e  c o u r t  u lt im at e ly  d is m is s ed  t h e  p la in t if f ’s  ap p lic a t io n  f o r  leav e  t o  ap p ea l,  t h e  ju d g m en t

d ec is iv e ly  c la r if ied  an  im p o r t an t  m is c o n c ep t io n  w it h in  t h e  Ho n g  Ko n g  m ar it im e  a r b it r a t io n

c o m m u n it y : t h a t  t h e  c h o ic e  o f  En g lis h  law  as  t h e  g o v er n in g  law  p r ev en t s  ap p ea ls  u n d er  S c h ed u le  2 ,

as  f o r e ig n  law  is  c o n s id er ed  a  q u es t io n  o f  f ac t .  T h is  c la r if ic a t io n  s ig n if ic an t ly  en h an c es  Ho n g

Ko n g ’s  s t an d in g  as  a  w o r ld - c las s  m ar it im e  a r b it r a t io n  h u b ,  a lig n in g  it s  ap p r o ac h  w it h  t h a t  o f

Lo n d o n .

K e y H o lding s  o n F o re ig n L aw and “ Q ue s t io n o f L aw”

    

T h e  d is p u t e  a r o s e  f r o m  a  c h a in  o f  b ac k - t o - b ac k  c h ar t e r p ar t ies  c o n c er n in g  t h e  c a r r iag e  o f  p h o s p h a t e

r o c k  f r o m  Eg y p t  t o  S o u t h  Ch in a .  T h e  t r ib u n a l h ad  aw ar d ed  d am ag es  t o  t h e  d ef en d an t  ( t h e  o w n er s )

f o r  lo s s es  s u s t a in ed  n o t  o n ly  b y  t h e  d ef en d an t  b u t  a ls o  b y  an  u p s t r eam  c o m p an y  a f f ilia t ed  w it h  t h e

d ef en d an t ,  I S .  T h e  p la in t if f  ( t h e  c h ar t e r e r s )  s o u g h t  leav e  t o  ap p ea l ag a in s t  t h e  aw ar d  o n  t h e  g r o u n d

t h a t  t h e  t r ib u n a l h ad  e r r ed  in  o r d er in g  in d em n if ic a t io n  f o r  I S ’s  lo s s es  w h en  I S  h ad  m ad e  n o  c la im

ag a in s t  t h e  d ef en d an t .

T h e  p la in t if f ’s  ap p lic a t io n  r a is ed  t w o  m ain  is s u es : ( 1 )  w h e t h er  t h e  a lleg ed  e r r o r  c o n s t it u t ed  a

“q u es t io n  o f  law ”  u n d er  s ec t io n s  5  an d  6  o f  S c h ed u le  2 ,  g iv en  t h a t  En g lis h  law  g o v er n ed  t h e

s u b s t an t iv e  d is p u t e ;  an d  ( 2 )  w h e t h er  t h e  t r ib u n a l’s  d ec is io n  o n  t h e  in d em n it y  is s u e  w as  o b v io u s ly

w r o n g  o r  a t  leas t  o p en  t o  s e r io u s  d o u b t .  Wh ile  t h e  c o u r t  u lt im at e ly  r e jec t ed  t h e  p la in t if f ’s  leav e

ap p lic a t io n  o n  t h e  m er it s  o f  t h e  in d em n it y  is s u e ,  it  p r o v id ed  c r it ic a l g u id an c e  o n  t h e  ju r is d ic t io n a l

q u es t io n ,  c o n f ir m in g  t h a t  t h e  g o v er n in g  law  b e in g  f o r e ig n  ( En g lis h )  law  d o es  n o t  au t o m at ic a lly

p r ec lu d e  an  ap p ea l u n d er  S c h ed u le  2 .  Wh et h er  t h e  c o m p la in t  am o u n t s  t o  a  “q u es t io n  o f  law ”

d ep en d s  o n  t h e  n a t u r e  o f  t h e  is s u e  an d  t h e  len s  o f  t h e  Ho n g  Ko n g  c o u r t .

T h e  p la in t if f  a r g u ed  t h a t  t h e  p h r as e  “q u es t io n  o f  law ”  in  s ec t io n s  5  an d  6  o f  S c h ed u le  2  is  n o t

c o n f in ed  t o  q u es t io n s  o f  Ho n g  Ko n g  law.  Un lik e  s ec t io n  6 9  o f  t h e  UK Ar b it r a t io n  Ac t  1 9 9 6  ( w h ic h

is  UK Ar b it r a t io n  Ac t  2 0 2 5  n o w ) ,  w h ic h  lim it s  ap p ea ls  t o  “q u es t io n s  o f  law  o f  En g lan d  an d  Wales ” ,

t h e  AO c o n t a in s  n o  s u c h  r es t r ic t io n .  T h is  d e lib e r a t e  o m is s io n  r e f lec t ed  t h e  leg is la t u r e ’s  in t en t io n  t o
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ad o p t  a  m o r e  ex p an s iv e  ap p r o ac h  c o n s is t en t  w it h  Ho n g  Ko n g ’s  r o le  as  an  in t e r n a t io n a l a r b it r a t io n

h u b .  T h e  p la in t if f  r e lied  o n  t h e  Rep o r t  o f  t h e  Co m m it t ee  o n  Ho n g  Ko n g  Ar b it r a t io n  Law  an d  t h e

Co n s u lt a t io n  P ap er  o n  Ref o r m  o f  t h e  Law  o f  Ar b it r a t io n  in  Ho n g  Ko n g ,  w h ic h  em p h as is ed  t h e

im p o r t an c e  o f  c r ea t in g  a  f lex ib le  an d  c o m p et it iv e  f r am ew o r k  f o r  in t e r n a t io n a l a r b it r a t io n .  T o

c o n s t r u e  “q u es t io n  o f  law ”  as  lim it ed  t o  Ho n g  Ko n g  law  q u es t io n s  w o u ld  f r u s t r a t e  t h is  leg is la t iv e

in t en t  an d  s ev er e ly  c u r t a il t h e  u t ilit y  o f  S c h ed u le  2 ,  e s p ec ia lly  in  m ar it im e  a r b it r a t io n  w h er e  En g lis h

law  is  f r eq u en t ly  c h o s en  as  g o v er n in g  law.

T h e  p la in t if f  f u r t h er  s u b m it t ed  t h a t  f o r e ig n  law  is  n o t  a lw ay s  t r ea t ed  as  a  q u es t io n  o f  f ac t  in

a r b it r a t io n .  Wh er e  f o r e ig n  law  is  c lo s e ly  an a lo g o u s  t o  Ho n g  Ko n g  o r  En g lis h  c o m m o n  law,  t r ib u n a ls

an d  c o u r t s  m ay  ap p ly  it  d ir ec t ly  w it h o u t  r eq u ir in g  ex p er t  ev id en c e .  T h is  ap p r o ac h ,  t h e  p la in t if f

a r g u ed ,  is  c o n s is t en t  w it h  t h e  d ec is io n s  in  Bear d  v  Rev en u e  an d  Cu s t o m s  Co m m is s io n er s  [ 2 0 2 5 ]

EWCA Civ  3 8 5  an d  P er r y  v  Lo p ag  T r u s t  Reg  No .  2  [ 2 0 2 3 ]  1  WLR 3 4 9 4 .  I n  Bear d ,  t h e  En g lis h  Co u r t

o f  Ap p ea l h e ld  t h a t  t h e  ap p lic a t io n  o f  f o r e ig n  law  c o u ld  g iv e  r is e  t o  an  e r r o r  o f  law  if  t h e  r e lev an t

leg a l s y s t em  o p er a t es  o n  p r in c ip les  s im ila r  t o  En g lis h  law.  S im ila r ly,  in  P er r y,  t h e  P r iv y  Co u n c il

r ec o g n ized  t h a t  a  ju d g e  m ay  r e ly  o n  t h e ir  leg a l s k ills  t o  ap p ly  f o r e ig n  law  w h er e  it  o p er a t es  o n

an a lo g o u s  p r in c ip les .  T h e  p la in t if f  em p h as ized  t h a t  En g lis h  law,  p ar t ic u la r ly  in  t h e  c o n t ex t  o f

c o n t r ac t s  an d  m ar it im e  d is p u t es ,  r em ain s  h ig h ly  s im ila r  t o  Ho n g  Ko n g  law.  Co n s eq u en t ly,  t h e

t r ib u n a l’s  ap p lic a t io n  o f  En g lis h  law  s h o u ld  b e  t r ea t ed  as  a  leg a l ex er c is e ,  am en ab le  t o  ap p ea l as  a

“q u es t io n  o f  law ” .

Dep u t y  Hig h  Co u r t  J u d g e  J o n a t h an  Wo n g  ag r eed  w it h  t h e  p la in t if f ’s  s u b m is s io n s .  He  c o n f ir m ed  t h a t

t h e  p h r as e  “q u es t io n  o f  law ”  in  s ec t io n s  5  an d  6  o f  S c h ed u le  2  is  n o t  c o n f in ed  t o  Ho n g  Ko n g  law.

Un lik e  t h e  UK Ar b it r a t io n  Ac t  1 9 9 6 ,  t h e  AO c o n t a in s  n o  p r o v is io n  r es t r ic t in g  ap p ea ls  t o  q u es t io n s  o f

d o m es t ic  law.  T h e  ab s en c e  o f  s u c h  a  r es t r ic t io n ,  t h e  c o u r t  n o t ed ,  w as  c o n s is t en t  w it h  t h e

leg is la t iv e  in t en t  t o  en h an c e  Ho n g  Ko n g ’s  a t t r ac t iv en es s  as  an  in t e r n a t io n a l a r b it r a t io n  h u b .

Res t r ic t in g  ap p ea ls  t o  Ho n g  Ko n g  law  w o u ld  u n d er m in e  t h e  AO’s  p u r p o s e ,  p a r t ic u la r ly  in  m ar it im e

ar b it r a t io n ,  w h er e  En g lis h  law  is  f r eq u en t ly  c h o s en  as  t h e  g o v er n in g  law.

T h e  c o u r t  f u r t h er  r ec o g n is ed  t h a t  f o r e ig n  law  is  n o t  a lw ay s  t r ea t ed  as  a  q u es t io n  o f  f ac t  in  t h e

ar b it r a t io n  c o n t ex t .  Wh er e  f o r e ig n  law  is  an a lo g o u s  t o  Ho n g  Ko n g  o r  En g lis h  law,  t r ib u n a ls  an d

c o u r t s  m ay  ap p ly  it  d ir ec t ly  w it h o u t  ex p er t  ev id en c e .  T h is  ap p r o ac h ,  t h e  c o u r t  n o t ed ,  a lig n s

w it h  Bear d ,  as  w ell a s  t h e  c o m m en t a r y  in  Ar b it r a t io n  in  Ho n g  Ko n g : A P r ac t ic a l Gu id e  ( 5 t h  Ed . ) ,

w h ic h  ac k n o w led g es  t h a t  Ho n g  Ko n g  t r ib u n a ls  f r eq u en t ly  ap p ly  En g lis h  law  d ir ec t ly  g iv en  it s

s im ila r it y  t o  Ho n g  Ko n g  law.  T h e  c o u r t  em p h as is ed  t h a t  w h e t h er  an  ap p ea l f a lls  w it h in  t h e  r u b r ic  o f

s ec t io n s  5  an d  6  o f  S c h ed u le  2  d ep en d s  o n  t h e  n a t u r e  o f  t h e  c o m p la in t  an d  t h e  len s  o f  t h e  Ho n g

Ko n g  c o u r t .  I n  t h is  c as e ,  b u t  f o r  t h e  c o u r t ’s  c o n c lu s io n  o n  t h e  s u b s t an t iv e  is s u e ,  t h e  c o u r t  w o u ld

h av e  h e ld  ag a in s t  t h e  d ef en d an t ’s  ju r is d ic t io n a l c h a llen g e .

Alt h o u g h  t h e  c o u r t  ag r eed  w it h  t h e  p la in t if f ’s  p o s it io n  o n  t h e  ju r is d ic t io n a l q u es t io n ,  it  u lt im at e ly

d is m is s ed  t h e  leav e  ap p lic a t io n .  T h e  c o u r t  em p h as is ed  t h a t  t h e  t h r es h o ld  f o r  leav e  t o  ap p ea l u n d er

S c h ed u le  2  is  h ig h ,  r eq u ir in g  an  e r r o r  t o  b e  “o b v io u s ly  w r o n g ”  o r  a t  leas t  “o p en  t o  s e r io u s  d o u b t . ”

Wh ile  t h e  c o u r t  ac c ep t ed  t h a t  t h e  t r ib u n a l’s  ap p lic a t io n  o f  En g lis h  law  c o u ld  c o n s t it u t e  a  “q u es t io n

o f  law, ”  it  f o u n d  t h a t  t h e  t r ib u n a l’s  f in d in g s  in  t h is  c as e  w er e  n e it h e r  o b v io u s ly  w r o n g  n o r  o p en  t o

s e r io u s  d o u b t .  T h e  t r ib u n a l’s  r e lian c e  o n  p r in c ip les  o f  f o r es eeab ilit y  an d  c au s a t io n ,  as  w ell a s  it s

r e f e r en c e  t o  Oc c id en t a l Ch ar t e r in g  I n c  v  P r o g r es s  Bu lk  Car r ie r s  Lt d  [ 2 0 1 2 ]  EWHC 3 5 1 5  ( Co m m ) ,

w er e  c o n s is t en t  w it h  es t ab lis h ed  leg a l p r in c ip les .
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S t re ng t he ning  H o ng  K o ng ’s  P o s i t io n as  a M ari t ime  A rbi t rat io n H ub

    

T h e  ju d g m en t  in  CI  m ar k s  a  s ig n if ic an t  s t ep  f o r w ar d  f o r  Ho n g  Ko n g  as  a  lead in g  m ar it im e

ar b it r a t io n  s ea t .  By  c o n f ir m in g  t h a t  ap p ea ls  u n d er  S c h ed u le  2  m ay  s t ill b e  av a ilab le  ev en  w h er e

f o r e ig n  law  g o v er n s  t h e  d is p u t e ,  t h e  c o u r t  h as  r em o v ed  a  lo n g - s t an d in g  p r ac t ic a l im p ed im en t .  

P r ev io u s ly,  s o m e p ar t ies  m is t ak en ly  b e liev ed  t h a t  c h o o s in g  a  f o r e ig n  g o v er n in g  law  w o u ld  d ep r iv e

t h em  o f  t h e  r ig h t  t o  ap p ea l,  lead in g  t o  h es it a t io n  in  s e lec t in g  Ho n g  Ko n g  as  t h e  s ea t  o f  a r b it r a t io n .  

T h is  d ec is io n  n o t  o n ly  e lim in a t es  t h a t  p r ac t ic a l b a r r ie r  b u t  a ls o  c o r r ec t s  t h e  m is c o n c ep t io n  t h a t  a

f o r e ig n  g o v er n in g  law  ex c lu d es  t h e  r ig h t  t o  ap p ea l.  T h is  c la r if ic a t io n  en h an c es  Ho n g  Ko n g ’s

c o m p et it iv en es s  as  a  g lo b a l a r b it r a t io n  h u b ,  p a r t ic u la r ly  in  t h e  m ar it im e  s ec t o r,  w h er e  En g lis h  law

r em ain s  t h e  p r ed o m in an t  c h o ic e  f o r  g o v er n in g  c o n t r ac t s .

Un d er  p ar ag r ap h  2 3  o f  t h e  HKMAG T er m s ,  p a r t ies  a r e  en t it led  t o  c h a llen g e  an  a r b it r a l aw ar d  o n

g r o u n d s  o f  s e r io u s  ir r eg u la r it y  an d  ap p ea l ag a in s t  an  aw ar d  o n  a  q u es t io n  o f  law,  e f f ec t iv e ly  o p t in g

in t o  t h e  p r o v is io n s  o f  s ec t io n s  4 ,  5 ,  6 ,  an d  7  o f  S c h ed u le  2  o f  t h e  Ar b it r a t io n  Or d in an c e .  Ho w ev er,

it  is  im p o r t an t  t o  n o t e  t h a t  if  t h e  a r b it r a t io n  c lau s e  o n ly  p r o v id es  f o r  ad  h o c  a r b it r a t io n  w it h o u t

ad o p t in g  t h e  HKMAG T er m s ,  t h e  r ig h t  t o  ap p ea l o n  e r r o r s  o f  law  is  n o t  ac t iv a t ed ,  leav in g  n o  s c o p e

f o r  s u c h  ap p ea ls .  T h is  d is t in c t io n  u n d er s c o r es  t h e  im p o r t an c e  o f  c a r e f u lly  d r a f t in g  a r b it r a t io n

c lau s es  t o  p r es e r v e  s u c h  r ig h t  o f  ap p ea l.

I t  is  a ls o  w o r t h  n o t in g  t h a t  Ho n g  Ko n g ’s  a r b it r a t io n  leg is la t io n  is  s e t  t o  u n d er g o  r ev iew,  as

an n o u n c ed  b y  t h e  Ch ie f  Ex ec u t iv e  o f  t h e  HKS AR in  t h e  an n u a l P o lic y  Ad d r es s  o n  1 7  S ep t em b er

2 0 2 5 .  On e  k ey  is s u e  lik e ly  t o  b e  ex am in ed  is  t h e  r ig h t  t o  ap p ea l o n  p o in t s  o f  law,  es p ec ia lly  g iv en

t h a t  t h e  UK Ar b it r a t io n  Ac t  r e t a in s  t h is  r ig h t  o n  an  o p t - o u t  b as is .  Mean w h ile ,  S in g ap o r e  is

r ev iew in g  it s  I n t e r n a t io n a l Ar b it r a t io n  Ac t ,  w it h  o n e  o f  t h e  f o c a l p o in t s  b e in g  w h et h er  t o  in t r o d u c e

an  ap p ea l m ec h an is m  f o r  leg a l e r r o r s .

At  t h e  s am e t im e ,  t h e  ju d g m en t  r e in f o r c es  t h e  p r o - a r b it r a t io n  s t an c e  o f  t h e  Ho n g  Ko n g  c o u r t s .  T h e

c o u r t ’s  r e f u s a l t o  g r an t  leav e  illu s t r a t es  t h e  h ig h  t h r es h o ld  f o r  leav e  t o  ap p ea l u n d er  S c h ed u le  2 .

 T h e  c o u r t s  r em ain  r e lu c t an t  t o  in t e r f e r e  w it h  a r b it r a l aw ar d s  u n les s  t h e r e  is  a  c lea r  an d  c o m p ellin g

er r o r  o f  law.  T h is  c a r e f u l b a lan c e  b e t w een  ju d ic ia l o v er s ig h t  an d  d ef e r en c e  t o  a r b it r a t io n  r e in f o r c es

Ho n g  Ko n g ’s  r ep u t a t io n  as  a  ju r is d ic t io n  t h a t  p r io r it izes  t h e  au t o n o m y  an d  f in a lit y  o f  a r b it r a t io n

w h ile  s a f eg u ar d in g  ag a in s t  s e r io u s  leg a l e r r o r s .

As  t h e  m ar it im e  in d u s t r y  c o n t in u es  t o  n av ig a t e  in c r eas in g ly  c o m p lex  leg a l is s u es ,  t h is  d ec is io n

r eaf f ir m s  Ho n g  Ko n g ’s  c o m m it m en t  t o  d e liv e r in g  h ig h - q u a lit y,  in t e r n a t io n a lly  c o m p et it iv e

ar b it r a t io n  s e r v ic es .  I t  n o t  o n ly  s t r en g t h en s  Ho n g  Ko n g ’s  p o s it io n  in  t h e  m ar it im e  a r b it r a t io n

lan d s c ap e  b u t  a ls o  p r o v id es  c la r it y  an d  c o n f id en c e  t o  p ar t ies  ac r o s s  in d u s t r ies  w h er e  En g lis h  law  is

f r eq u en t ly  c h o s en .  I n  s u m ,  w h ile  t h e  p la in t if f ’s  ap p ea l u lt im at e ly  f a iled ,  t h e  c o u r t ’s  c la r if ic a t io n  o f

t h e  f o r e ig n  law  is s u e  r ep r es en t s  a  s ig n if ic an t  v ic t o r y  f o r  Ho n g  Ko n g  m ar it im e  a r b it r a t io n ,

s o lid if y in g  it s  s t a t u s  as  a  lead in g  a r b it r a t io n  c en t e r  o n  t h e  g lo b a l s t ag e .

A bo ut  t he  A ut ho rs
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Ch er r y  Xu ,  Bar r is t e r - a t - Law  a t  Des  Vo eu x  Ch am b er s ,  ac t ed  as  c o u n s e l f o r  t h e  p la in t if f ,  a lo n g s id e

Ed w ar d  Liu ,  P ar t n er,  an d  Aar o n  La i,  As s o c ia t e ,  o f  Ha iw en  &  P ar t n er s  LLP.  Des p it e  t h e  d is m is s a l o f

t h e  leav e  ap p lic a t io n ,  t h e ir  a r g u m en t s  p lay ed  a  p iv o t a l r o le  in  ad v an c in g  c r it ic a l c la r if ic a t io n s  o n

t h e  in t e r p r e t a t io n  o f  “q u es t io n s  o f  law ”  u n d er  Ho n g  Ko n g ’s  Ar b it r a t io n  Or d in an c e ,  p a r t ic u la r ly  in

t h e  t r ea t m en t  o f  d is p u t es  g o v er n ed  b y  f o r e ig n  law.
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