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I n  a  r ec en t  r u lin g  ( ( 2 0 2 1 )辽民申5 2 7 3号 )  o n  a  p e t it io n  f o r  r e t r ia l,  t h e  Hig h  P eo p le ' s  Co u r t  o f

Liao n in g  P r o v in c e  g r an t ed  a  r e t r ia l o n  t h e  b as is  t h a t  b o t h  c o u r t s  o f  f ir s t  an d  s ec o n d  in s t an c e  f a iled

t o  d is t in g u is h  in  t h e ir  d ec is io n s  a  g u id in g  c as e  o f  t h e  S u p r em e P eo p le ’s  Co u r t  ( h e r e in af t e r  t h e

“ S P C”)  c it ed  b y  t h e  p e t it io n er s  h av in g  s im ila r  b as ic  f ac t s ,  f o c u s  o f  d eb a t e  an d  ap p lic a t io n  o f  law.

T h is  r u lin g  ec h o es  t h e  s p ir it  o f  t h e  Gu i d i n g  Op i n i o n s o n  S t a n d a rd i zi n g  A p p l i ca t i o n  o f  L a w a n d

I mp ro v i n g  P reced en t  Sea rch  ( t r i a l  v ersi o n )  ( h e r e in af t e r  t h e  “Gu i d i n g  Op i n i o n s”)  is s u ed  b y  t h e  S P C

in  2 0 2 0 .  By  o p er a t io n  o f  t h e  Gu i d i n g  Op i n i o n s,  t h e  S P C es t ab lis h es  a  s o - c a lled  “ Cas e  Gu id an c e

S y s t em ” w h ic h  is  s im ila r  t o  s t a r e  d ec is is  in  a  c o m m o n  law  s y s t em  w it h  c h ar ac t e r is t ic s  p ec u lia r  t o

t h e  Ch in es e  ju d ic ia l s y s t em .

T h e  Cas e  Gu id an c e  S y s t em  m ay  d a t e  b ac k  t o  t h e  No t i ce  b y  t h e  S P C o f  I ssu i n g  t h e  M i n u t es  o f  t h e

Na t i o n a l  Co u rt s '  Ci v i l  a n d  Co mmerc i a l  T ri a l  Wo rk  Co n f eren ce  ( h e r e in af t e r  t h e  “M i n u t es”)  in  2 0 1 9 ,

in  w h ic h  p r ec ed en t  s ea r c h  an d  r e f e r en c e  t o  g u id in g  c as es  w er e  m en t io n ed .  Ac c o r d in g  t o  t h e

Min u t es ,  p r ec ed en t s  a r e  f o r  r e f e r en c e  p u r p o s es ,  an d  a r e  t h u s  n o t  eq u iv a len t  t o  law.

Ho w ev er,  in  p r ac t ic e  c e r t a in  p r ec ed en t s  in d eed  h av e  b in d in g  e f f ec t s  o n  c o u r t s  f o r  s p ec if ic  c as es .

Ar t ic le  2  o f  t h e  Gu i d i n g  Op i n i o n s en u m er a t es  f o u r  c a t eg o r ies  o f  c as es  f o r  w h ic h  a  p r ec ed en t  s ea r c h

is  r eq u ir ed .  T h e  s c o p e  o f  t h e  p r ec ed en t  s ea r c h  s h o u ld  g en er a lly  in c lu d e  S P C' s  g u id in g  c as es ,  S P C' s

t y p ic a l c as es  an d  it s  o t h er  d ec is io n s  w h ic h  h av e  t ak en  e f f ec t ,  t h e  r e f e r en c e  c as es  p u b lis h ed  b y

p r o v in c ia l Hig h  P eo p le ' s  Co u r t s  an d  o t h er  d ec is io n s  m ad e  b y  t h e  p r o v in c ia l c o u r t s  w h ic h  h av e  t ak en

ef f ec t ,  an d  d ec is io n s  m ad e  b y  P eo p le ’s  Co u r t s  h ig h er  in  t h e  c o u r t  h ie r a r c h y  an d  t h e  d e t e r m in in g

P eo p le ' s  Co u r t  w h ic h  h av e  t ak en  e f f ec t  ( Gu i d i n g  Op i n io n s ,  Ar t ic le  4 ) .

F o r  t h o s e  c as es  r eq u ir in g  a  p r ec ed en t  s ea r c h ,  S P C' s  g u id in g  c as es  a r e  t r ea t ed  as  b in d in g  au t h o r it ie s

b y  o p er a t io n  o f  Ar t ic le  9 ,  w h ils t  t h e  o t h er  p r ec ed en t s  a r e  r ec o g n ized  as  p er s u as iv e  au t h o r it ie s .

Ar t ic le  1 0  o f  t h e  Gu i d i n g  Op i n i o n s m an d a t es  t h a t  a  P eo p le ' s  Co u r t  m u s t  ad d r es s  an y  S P C' s  g u id in g

c as e  in  it s  ju d g m en t  w h er e  t h e  c as e  is  c it ed  b y  a  p ar t y  t o  t h e  c as e  a t  is s u e .  Nev er t h e les s ,  t h e

Gu i d i n g  Op i n i o n s a r e  s ilen t  o n  t h e  c o n s eq u en c es  w h er e  a  c o u r t  f a ils  t o  ad d r es s  a  c it ed  S P C' s

g u id in g  c as e .

I n  t h e  c as e  b ef o r e  t h e  Hig h  P eo p le ' s  Co u r t  o f  Liao n in g  P r o v in c e  f o r  w h ic h  r e t r ia l w as  r eq u es t ed ,

t h e  Co u r t  n o t ed  t h a t  t h e  f ir s t -  an d  s ec o n d - in s t an c e  c o u r t s  d id  n o t  f o llo w  a  S P C' s  g u id in g  c as e  ( i. e . ,

S P C' s  g u id in g  c as e  No .  2 4 )  c it ed  b y  t h e  p e t it io n er s ,  n o r  d id  t h ey  p r o v id e  r eas o n s  f o r  d o in g  s o  in

t h e ir  ju d g m en t s .  T h e  f o llo w in g  c h ar t  b r ie f ly  s h o w s  a  c o m p ar is o n  b e t w een  S P C’s  g u id in g  c as e  No .

2 4  an d  t h e  c as e  a t  is s u e  b ef o r e  t h e  Hig h  P eo p le ’s  Co u r t  o f  Liao n in g  P r o v in c e .
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T h e  Hig h  P eo p le ' s  Co u r t  o f  Liao n in g  P r o v in c e  r ec o g n ized  t h a t  t h e  f a ilu r e  o f  t h e  f ir s t  an d  s ec o n d

in s t an c e  c o u r t s  t o  ad d r es s  t h e  c it ed  g u id in g  c as e  p er se is  a  s u f f ic ien t  c au s e  f o r  g r an t in g  a  r e t r ia l,

an d  o r d er ed  t h e  c as e  b e  r e t r ied  a t  t h e  I n t e r m ed ia t e  P eo p le ' s  Co u r t  o f  Ben x i Cit y.

T h is  r u lin g  t ies  in  t o  t h e  ju d ic ia l t r en d  o f  r eq u es t in g  u s e  o f  p r ec ed en t  an d  an a lo g y  es t ab lis h ed  b y

t h e  S P C' s  M i n u t es  an d  Gu i d i n g  Op i n i o n s.  Wh ils t  it  w as  m ad e  in  t h e  c o n t ex t  o f  t o r t s  an d  t r a f f ic  law,

it  is  b e liev ed  t h a t  t h e  p r in c ip le  es t ab lis h ed  t h er e in  is  ap p lic ab le  t o  c as es  in  o t h er  a r eas  o f  law  in

w h ic h  r e t r ia l is  s o u g h t .

Als o ,  as  s h o w n  b y  t h e  r u lin g ,  t h e  Gu i d i n g  Op i n i o n s p lac e  h ig h er  s t an d ar d s  o n  t h e  p ar t s  o f  b o t h

leg a l p r ac t it io n er s  an d  c o u r t s  f o r  c o n d u c t in g  leg a l r es ear c h  an d  d ev e lo p in g  leg a l a r g u m en t s  b as ed

o n  p r ec ed en t s .  I t  is  ex p ec t ed  t h a t  t h e  Ch in es e  ju d ic ia l s y s t em  w ill h av e  in c r eas in g  c o n s is t en c y  an d

p r ed ic t ab ilit y  as  t h e  Gu i d i n g  Op i n i o n s o p er a t e .  T h is  is  n o  d o u b t  g o o d  n ew s  t o  a ll leg a l p r o c eed in g

p ar t ic ip an t s ,  e s p ec ia lly  t o  t h o s e  w h o  a r e  m o r e  u s ed  t o  st a re  d ec i s i s in  a  c o m m o n  law  s y s t em .
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