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Summary

本期摘要

新规速递：人社部发布《全国各省、自治区、直辖市最低工资标准情况（截至2025年10月1日）》；
北京市发布《关于2025年度各项社会保险缴费工资基数上下限的通告》；上海市发布《关于本市超过
法定退休年龄就业人员和实习生参加工伤保险的实施意见》

Snapshot of New Regulations: The MOHRSS Released the Minimum Wage Standards of All Provinces,
Autonomous Regions, and Municipalities Directly Under the Central Government (as of October 1, 2025)；
Beijing Released the Notice on the Upper and Lower Limits of the Contribution Wage Base for Various
Social Insurance in 2025; Shanghai Released the Guiding Opinions on Work-related Injury Insurance for
Employees Over the Statutory Retirement Age and Interns in Shanghai

新规速递：上海市人大常委会通过《关于修改<上海市老年人权益保障条例>的决定》，新增子女陪护
假规定

Snapshot of New Regulations: The Standing Committee of the Shanghai Municipal People's Congress
Adopted the Decision on Amending the Regulations of Shanghai Municipality on Protecting the Rights and
Interests of the Elderly, Adding Provisions on Carer’s Leave
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典型案例：北京市发布个人信息保护类典型案例

Exploration of Typical Cases: Beijing Released Typical Cases Related to Personal Information Protection

典型案例：上海市发布劳动争议类改发案件裁判要点

Exploration of Typical Cases: Shanghai Released Judicial Views for Remanded or Reversed Labor Law
Disputes Cases

典型案例：广州市发布劳动争议典型案例

Exploration of Typical Cases: Guangzhou Released Typical Cases of Labor Disputes

典型案例：重庆市发布劳动争议典型案例

Exploration of Typical Cases: Chongqing Released Typical Cases of Labor Disputes 

一、新规速递：人社部发布《全国各省、自治区、直辖市最低工资标准情况（截至

2025年 10月 1日）》；北京市发布《关于 2025年度各项社会保险缴费工资基数上下限

的通告》；上海市发布《关于本市超过法定退休年龄就业人员和实习生参加工伤保险

的实施意见》

Snapshot of New Regulations: The MOHRSS Released the Minimum Wage Standards of All Provinces, Autonomous

Regions, and Municipalities Directly Under the Central Government (as of October 1, 2025)；Beijing Released the Notice

on the Upper and Lower Limits of the Contribution Wage Base for Various Social Insurance in 2025; Shanghai Released

the Guiding Opinions on Work-related Injury Insurance for Employees Over the Statutory Retirement Age and Interns in

Shanghai

1. 人社部发布《全国各省、自治区、直辖市最低工资标准情况（截至2025年10月1日）》

The MOHRSS Released the Minimum Wage Standards of All Provinces, Autonomous Regions, and Municipalities

Directly Under the Central Government (as of October 1, 2025)
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2025年10月17日，人社部发布《全国各省、自治区、直辖市最低工资标准情况（截至2025年10月1

日）》，对31个地区的月最低工资标准和小时最低工资标准进行了汇总。需要注意的是，该汇总数据仅供

参考，不同地区的统计方法可能存在差异，具体应以当地政策为准。

On October 17, 2025, the MOHRSS released the Minimum Wage Standards of All Provinces, Autonomous Regions, and

Municipalities Directly Under the Central Government (as of October 1, 2025), which summarized the monthly minimum

wage standards and hourly minimum wage standards across 31 regions. Please note that the summarized data is just for

reference. Statistical methods of the minimum wage data may vary across different regions, which should be subject to

specific local policies.
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2. 北京市发布《关于2025年度各项社会保险缴费工资基数上下限的通告》

Beijing Released the Notice on the Upper and Lower Limits of the Contribution Wage Base for Various Social Insurance

in 2025

2025年9月18日，北京市人力资源和社会保障局等三部门联合发布《关于2025年度各项社会保险缴费工资

基数上下限的通告》（“《通告》”），通告规定自2025年7月起，北京市2025年度职工基本养老保险、失

业保险、工伤保险、职工基本医疗保险（含生育）月缴费基数上限确定为35,811元，月缴费基数下限为

7,162元。

On September 18, 2025, the Beijing Municipal Human Resources and Social Security Bureau and two other departments

jointly issued the Notice on the Upper and Lower Limits of the Contribution Wage Base for Various Social Insurance in

2025 (“Notice”). It stipulates that starting from July 2025, the upper limit for monthly contribution bases in Beijing for the

2025 fiscal year is set at RMB 35,811 for basic pension insurance, unemployment insurance, work-related injury

insurance, and basic medical insurance for employees (including maternity coverage), and the lower limit at RMB 7,162.

3. 上海市发布《关于本市超过法定退休年龄就业人员和实习生参加工伤保险的实施意见》

Shanghai Released the Guiding Opinions on Work-related Injury Insurance for Employees Over the Statutory Retirement

Age and Interns in Shanghai

2025年9月10日，上海市人力资源和社会保障局等四部门联合发布《关于本市超过法定退休年龄就业人员

和实习生参加工伤保险的实施意见》（“《意见》”）规定上海市用人单位可以为其使用的超龄就业人员

和实习生单险种参加工伤保险，由用人单位按月缴纳工伤保险费。该意见自2025年12月1日起执行,有效期

至2030年11月30日。

On September 10, 2025, the Shanghai Municipal Human Resources and Social Security Bureau and three other

departments jointly released the Guiding Opinions on Work Injury Insurance for Employees Over the Statutory

Retirement Age and Interns in Shanghai (“Opinions”), which stipulates that employers in Shanghai may participate in

single-item work-related injury insurance for their over-age employees and interns, with employers making the

contributions monthly. The Opinions shall take effect on December 1, 2025, and remain valid until November 30, 2030.

二、新规速递：上海市人大常委会通过《关于修改<上海市老年人权益保障条例>的决

定》，新增子女陪护假规定
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Snapshot of New Regulations: The Standing Committee of the Shanghai Municipal People's Congress Adopted the

Decision on Amending the Regulations of Shanghai Municipality on Protecting the Rights and Interests of the Elderly,

Adding Provisions on Carer’s Leave

2025年9月25日，市十六届人大常委会第二十四次会议通过了关于修改《上海市老年人权益保障条例》的

决定（“《决定》”），新修改的条例自2025年11月1日起施行。

On September 25, 2025, the 24th meeting of the Standing Committee of the 16th Shanghai Municipal People's Congress

adopted the Decision on Amending the Regulations of Shanghai Municipality on Protecting the Rights and Interests of

the Elderly (“Decision”). The amended regulations shall come into force on November 1, 2025.

《决定》新增了关于子女陪护假的规定，明确提出：老年人患病住院治疗期间，其赡养人可以享受每年累

计不超过五个工作日的陪护假。赡养人为在国家提倡一对夫妻生育一个子女期间所生的独生子女的，可以

享受每年累计不超过七个工作日的陪护假。陪护假期间的工资，按照本人正常出勤应得的工资发给。

The Decision adds provisions on carer’s leave, clearly stating that during the period when the elderly are hospitalized for

treatment due to illness, their supporter(s) may enjoy cumulative care leave of no more than five working days per year. If

the supporter is the only child born during the period when the state advocated that each couple have one child, they

may enjoy cumulative care leave of no more than seven working days per year. Wages during the carer’s leave shall be

paid in accordance with the wages the employee would normally receive for full attendance.

根据《上海市老年人权益保障条例》的上位法《中华人民共和国老年人权益保障法》，“老年人”是指六十

周岁以上的公民，“赡养人”是指老年人的子女以及其他依法负有赡养义务的人。

Pursuant to the Law of the People's Republic of China on the Protection of the Rights and Interests of the Elderly, the

superior law of the Regulations of Shanghai Municipality on Protecting the Rights and Interests of the Elderly, “the

elderly” refers to citizens at or above the age of 60, and a “supporter” refers to the children of the elderly as well as other

individuals who bear support obligations as prescribed by law.

《决定》系在人口老龄化的国情背景下做出。此前，为应对人口老龄化挑战，其他地区也出台过相关规

定，例如《北京市人口与计划生育条例》（2021年11月起实施）第二十五条规定，独生子女父母需要护理

的，独生子女每年获得累计不超过十个工作日的护理假；依据《广东省人口与计划生育条例》（2021年12

月起实施）第三十六条第五项规定，在国家提倡一对夫妻生育一个子女期间，自愿终身只生育一个子女的

本省户籍夫妻，享受以下优待奖励补助：……（5）年满六十周岁，用人单位应当给予其子女每年五日的

护理假；患病住院治疗的，给予其子女每年累计不超过十五日的护理假。
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The Decision was made against the national background of an aging population of China. Previously, other regions have

also introduced relevant provisions to address the challenges of population aging. For example, Article 25 of the

Regulations of Beijing Municipality on Population and Family Planning (implemented in November 2021) stipulates that if

the parents of an only child need care, the only child shall be entitled to cumulative care leave of no more than ten

working days per year. According to Item 5 of Article 36 of the Regulations of Guangdong Province on Population and

Family Planning (implemented in December 2021), couples with local household registration who voluntarily committed to

having only one child during the period when the state advocated that each couple have one child are entitled to the

following benefits and allowances: ...... (5) when they reach the age of 60 or above, the employer shall grant their children

five days of carer’s leave per year; if they are hospitalized for treatment due to illness, their children shall be granted a

cumulative carer’s leave of no more than 15 days per year from the employer.

与上海市的子女陪护假规定相比，北京市的子女陪护假的适用对象限于独生子女，未设置额外的适用前提

条件；而广东省的子女陪护假的适用对象不限于独生子女，同时针对不同情况（父母年满六十周岁或患病

住院治疗）设定了五天或不超过十五天的不同假期天数。因此，不同地区的用人单位应当及时了解当地现

行规则，修订完善内部规章制度，充分保护员工休息休假的权益。

Compared with Shanghai's provisions on carer’s leave, Beijing's carer’s leave is only applicable to the only child without

additional prerequisites. Guangdong's carer’s leave is not limited to the only child, and sets different leave durations (5

days or no more than 15 days) for different scenarios (parents aged 60 or above, or parents hospitalized for illness).

Therefore, employers are advised to learn local existing rules in a timely manner, revise and improve internal rules and

regulations, and fully protect employees’ rights and interests to rest and vacation.

三、典型案例：北京市发布个人信息保护类典型案例

Exploration of Typical Cases: Beijing Released Typical Cases Related to Personal Information Protection

2025年10月30日，北京市第四中级人民法院召开新闻通报会，向社会发布个人信息保护类案件审判情况，

发布7个涉及个人信息权益保护的典型案例。其中的第5个案例和第6个案例涉及用人单位在用工管理过程

中对员工个人信息的处理，值得用人单位和劳动者注意。

On October 30, 2025, the Beijing Fourth Intermediate People’s Court held a press conference to release the summary of

the trial of personal information protection cases to the public. The Court issued seven typical cases involving the

protection of personal information rights and interests, among which case 5 and case 6 involve the handling of

employees’ personal information by employers during the employment management process, warranting attention from

both employers and employees.
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1. 公司披露员工工资等私密信息应在合理范围之内。在案例五中，用人单位与员工就旷工违纪解除劳动

合同事宜产生纠纷，相关仲裁裁决书与民事判决书中载有员工的个人工资信息。随后，公司在向证券交易

所提交的招股说明书等材料中披露了上述涉诉事项。员工主张公司此举侵犯了其姓名权、隐私权及个人信

息权益。法院认为，公司对涉案诉讼、仲裁事项的披露方式超出了对个人信息使用的合法、必要原则，认

定构成对员工隐私权的侵害，判决公司在涉案文件中对员工真实姓名隐去处理，并向其赔礼道歉并赔偿精

神损害抚慰金。

Disclosure of confidential employee information shall be within reasonable limits. In case 5, a dispute arose between the

employer and the employee regarding the termination of the labor contract due to absenteeism and disciplinary

violations. The employee’s personal salary information was recorded in the relevant arbitration award and civil judgment.

Subsequently, the company disclosed the aforementioned litigation matters in materials such as the prospectus

submitted to the stock exchange. The employee claimed that the company’s action infringed upon his/her right to name,

privacy, and personal information. After hearing the case, the court held that the company’s disclosure of litigation and

arbitration matters in question exceeded the principles of legality and necessity for the use of personal information,

which was determined to constitute an infringement of the employee’s privacy rights. The court thus ordered the

company to redact the employee’s real name from relevant documents, issue a formal apology, and pay moral

compensation.

 

2. 公司人力资源部门在处理员工个人信息应严格遵循合法正当、最小影响等原则。在案例六中，用人单

位在员工通过电子邮件发送离职通知后，在未经员工许可也未告知员工的情况下，清空了用人单位提供给

员工的手机中的全部信息，员工以涉案手机存储信息丢失为由，向用人单位提起侵权之诉。法院最终认

为，个人信息权益损害案件中，受害方的证明责任可以采用“高度可能性”标准。结合该案中公司政策未禁

止设备存有个人数据等信息的日常生活经验，以及员工事后反应的合理性，认定手机存储员工个人信息的

事实具有高度可能性。用人单位在未发生内部政策规定的可以清空手机的情况下，直接采取该措施，违反

了其内部规定，也违反了《个人信息保护法》的最小影响原则，不构成实施人力资源管理所必需的免责情

形，因此，改判用人单位向员工书面致歉并赔偿合理损失。
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In the processing of employees’ personal information, HR department of the company shall strictly comply with the

principles of legality, legitimacy, and minimum impact. In case 6, after an employee submitted a resignation notice via

email, the employer, without the employee’s permission or prior notice, erased all data from the company-provided mobile

phone that had been issued to the employee. The employee subsequently filed an infringement lawsuit against the

employer, citing the loss of information stored on the phone in question. The court finally held that in cases of

infringement of personal information rights and interests, the burden of proof for the aggrieved party can adopt the

standard “a high degree of probability”. Based on everyday life experience, such as the company’s policy not prohibiting

the storage of personal data on the device, as well as the reasonableness of the employee’s subsequent reaction, the

court determined that it was highly probable that the phone contained the employee’s personal information. In the

absence of internal policy permitting phone data erasure, the employer’s direct implementation of this measure not only

violated its internal regulations, but also breached the principle of minimum impact under Personal Information Protection

Law, and thus does not constitute a necessary scenario for HR management that would exempt the employer from

liability. Accordingly, the court reversed the original judgment and ordered the employer to issue a formal written

apology to the employee and provide compensation for the reasonable losses incurred.

 

自2021年《民法典》和《个人信息保护法》出台以来，实践层面对于个人信息的保护力度持续加大，对于

各行业的企业而言，需重视内部员工个人信息管理模式的评估、完善与落实。

Since the enactment of the Civil Code and the Personal Information Protection Law in 2021, the protection of personal

information has been continuously strengthened in practice. For enterprises across various industries, it is necessary to

attach importance to the evaluation, improvement and implementation of the management mode of the personal

information of internal employees.

四、典型案例：上海市发布劳动争议类改发案件裁判要点

Exploration of Typical Cases: Shanghai Released Judicial Views for Remanded or Reversed Labor Law Disputes Cases

2 0 2 5年11月，上海市二中院发布了 “劳动争议类改发案件裁判要点 ”，对劳动争议的改发案

件中常见问题及裁判规则进行归纳提炼，旨在促进类案同判和适法统一。

In  No v e mb e r,  2025,  t h e  Sh a n g h a i  Se c o n d  In t e rme d ia t e  Pe o p le ' s  Co u r t  re le a s e d  ju d ic ia l

v ie ws  fo r  re ma n d e d  o r  re v e rs e d  la b o r  la w d is p u t e s  c a s e s ,  wh ic h  s u mma r ize d  a n d  re f in e d

is s u e s  a n d  a d ju d ic a t io n  ru le s  in  s u c h  c a s e s ,  wit h  t h e  a im o f  p ro mo t in g  c o n s is t e n t

a d ju d ic a t io n  a n d  u n ifo rm a p p lic a t io n  o f  t h e  la w in  s imila r  c a s e s .
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其中，有3个与劳动关系的认定有关的问题，相关裁审观点如下：

A mo n g  t h e s e ,  t h re e  is s u e s  p e r t a in  t o  t h e  d e t e rmin a t io n  o f  e mp lo y me n t  re la t io n s h ip .  Th e

re le v a n t  a d ju d ic a t io n  v ie ws  a re  a s  fo l lo ws :

1 .  具有股东身份的人员，是否具备劳动法意义上的劳动者身份，应根据双方实际履行情况

加以判断。可通过审查双方是否具备人格从属性、经济从属性、组织从属性，是否具有建立

劳动关系的合意等进行综合判定。

W h e t h e r  a  s h a re h o ld e r  q u a lif ie s  a s  a n  e mp lo y e e  u n d e r  la b o r  la w s h o u ld  b e  d e t e rmin e d

b a s e d  o n  t h e  a c t u a l  p e r fo rma n c e  o f  t h e  re la t io n s h ip  b e t we e n  t h e  p a r t ie s .  A

c o mp re h e n s iv e  a s s e s s me n t  s h o u ld  b e  c o n d u c t e d  b y  e xa min in g  fa c t o rs  in c lu d in g  b u t  n o t

l imit e d  t o  p e rs o n a l  s u b o rd in a t io n ,  e c o n o mic  s u b o rd in a t io n ,  o rg a n iza t io n a l

s u b o rd in a t io n ,  a n d  t h e  in t e n t io n  t o  e s t a b lis h  a n  e mp lo y me n t  re la t io n s h ip .

2 .  取得劳动成果不能作为建立劳动关系的前提条件，未签订书面劳动合同的劳动者与用人

单位是否存在事实劳动关系，应审查双方实际履行情况，以从属性作为判断标准。用人单位

可以对应聘人员的职业资格、职业经验或职业技能等提出要求，但劳动者是否取得劳动成果

并非双方之间是否构成劳动关系的判断因素。

Th e  a t t a in me n t  o f  wo rk re s u lt s  s h a ll  n o t  b e  re g a rd e d  a s  a  p re re q u is i t e  fo r  e s t a b lis h in g

a n  e mp lo y me n t  re la t io n s h ip .  W h e n  d e t e rmin in g  wh e t h e r  a  d e  fa c t o  e mp lo y me n t

re la t io n s h ip  e xis t s  b e t we e n  a n  e mp lo y e e  a n d  a n  e mp lo y e r  wit h o u t  a  wr it t e n  la b o r

c o n t ra c t ,  t h e  a c t u a l  p e r fo rma n c e  o f  t h e  re la t io n s h ip  s h o u ld  b e  e xa min e d ,  wit h

s u b o rd in a t io n  s e rv in g  a s  t h e  d e c is iv e  c r i t e r io n .  W h ile  a n  e mp lo y e r  ma y  s e t  re q u ire me n t s

re g a rd in g  p ro fe s s io n a l  q u a lif ic a t io n s ,  e xp e r ie n c e ,  o r  s kil ls  fo r  jo b  a p p lic a n t s ,  wh e t h e r

t h e  e mp lo y e e  o b t a in s  s p e c if ic  wo rk re s u lt s  is  n o t  a  d e t e rmin in g  fa c t o r  in  e s t a b lis h in g  a n

e mp lo y me n t  re la t io n s h ip .

3 .  劳动关系应坚持事实优先原则，根据用工事实判断。在劳动合同未实际履行的情况下，

仅凭双方当事人在诉讼中的自认，无法认定双方存在真实的劳动关系。

Th e  d e t e rmin a t io n  o f  a n  e mp lo y me n t  re la t io n s h ip  s h a ll  a d h e re  t o  t h e  p r in c ip le  o f

p r ima c y  o f  fa c t s  a n d  b e  b a s e d  o n  a c t u a l  e mp lo y me n t  fa c t s .  W h e re  a  la b o r  c o n t ra c t  h a s

n o t  b e e n  p e r fo rme d  in  p ra c t ic e ,  t h e  me re  e xis t e n c e  o f  mu t u a l  a d mis s io n s  b y  t h e  p a r t ie s

d u r in g  l i t ig a t io n  c a n n o t  e s t a b lis h  t h e  e xis t e n c e  o f  a  g e n u in e  e mp lo y me n t  re la t io n s h ip .
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此外，其他5个问题的裁审观点如下：

Fu r t h e rmo re ,  t h e  a d ju d ic a t io n  v ie ws  o n  t h e  re ma in in g  f iv e  is s u e s  a re  a s  fo l lo ws :

4 .  劳动者在职期间用人单位未缴纳社保，双方签署的离职协议中包含用人单位向劳动者支

付社保补偿金的条款，违反了法律、行政法规的强制性规定，应当认定为无效。

A  s e v e ra n c e  a g re e me n t  s ig n e d  b y  a n  e mp lo y e r  a n d  a n  e mp lo y e e ,  wh ic h  in c lu d e s  a  c la u s e

fo r  t h e  e mp lo y e r  t o  p a y  s o c ia l  in s u ra n c e  c o mp e n s a t io n  t o  t h e  e mp lo y e e  fo r  p e r io d s

d u r in g  wh ic h  s o c ia l  in s u ra n c e  c o n t r ib u t io n s  we re  n o t  ma d e  wh ile  t h e  e mp lo y e e  wa s

e mp lo y e d ,  v io la t e s  ma n d a t o ry  p ro v is io n s  o f  la ws  a n d  a d min is t ra t iv e  re g u la t io n s  a n d

s h a ll  b e  d e e me d  v o id .

5 .  用人单位拟在试用期内以 “不符合录用条件 ”解除劳动合同的，应在试用期内完成对劳动

者的考核，并在试用期满前将解除劳动合同通知送达至劳动者。

If  a n  e mp lo y e r  in t e n d s  t o  d is mis s  a n  e mp lo y e e  d u r in g  t h e  p ro b a t io n a ry  p e r io d  o n  t h e

g ro u n d s  o f  “ fa i l in g  t o  me e t  t h e  re c ru it me n t  c r i t e r ia ” ,  i t  mu s t  c o mp le t e  i t s  a s s e s s me n t  o f

t h e  e mp lo y e e  a n d  s e rv e  t h e  t e rmin a t io n  n o t ic e  t o  t h e  e mp lo y e e  wit h in  t h e  p ro b a t io n a ry

p e r io d .

6 .  劳动者不得以用人单位未严格执行考勤管理制度为由主张用人单位已丧失旷工解除的权

利。用人单位要求劳动者严格执行考勤制度，在督促无果的情况下，有权根据具体的旷工事

实作出解除劳动合同的决定。

A n  e mp lo y e e  s h a ll  n o t  a s s e r t  t h a t  t h e  e mp lo y e r  h a s  fo r fe i t e d  i t s  r ig h t  t o  t e rmin a t e  t h e

e mp lo y me n t  fo r  a b s e n t e e is m o n  t h e  g ro u n d s  t h a t  t h e  e mp lo y e r  fa i le d  t o  s t r ic t ly  e n fo rc e

it s  a t t e n d a n c e  ma n a g e me n t  s y s t e m.  A f t e r  h a v in g  d e ma n d e d  t h a t  t h e  e mp lo y e e  o b s e rv e

t h e  a t t e n d a n c e  ru le s  a n d  f in d in g  i t s  e f fo r t s  in e f fe c t iv e ,  t h e  e mp lo y e r  is  e n t i t le d  t o

t e rmin a t e  t h e  la b o r  c o n t ra c t  b a s e d  o n  t h e  s p e c if ic  fa c t s  o f  t h e  e mp lo y e e ’s  u n a u t h o r ize d

a b s e n c e s .

7 .  用人单位的高级管理人员存在不定时或弹性工作等劳动提供形式下，如用人单位长期不

对其进行严格考勤管理，不能以未正常出勤为由径行认定旷工，应当结合双方对工作形式的

约定、过往履行情况以及高级管理人员是否提供劳动关系等综合判断。
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W h e re  a  s e n io r  ma n a g e r  o f  a n  e mp lo y e r  o p e ra t e s  u n d e r  a  f le xib le  o r  i r re g u la r  wo rkin g

h o u r  s y s t e m,  a n d  t h e  e mp lo y e r  h a s  n o t  imp le me n t e d  s t r ic t  a t t e n d a n c e  ma n a g e me n t  o v e r

a n  e xt e n d e d  p e r io d ,  t h e  e mp lo y e r  ma y  n o t  u n ila t e ra l ly  d e e m t h e  ma n a g e r ' s  a b s e n c e  a s

a b s e n t e e is m s o le ly  d u e  t o  ir re g u la r  a t t e n d a n c e .  A  c o mp re h e n s iv e  a s s e s s me n t  s h a ll  b e

c o n d u c t e d ,  c o n s id e r in g  t h e  a g re e d  wo rkin g  a r ra n g e me n t s ,  h is t o r ic a l  p e r fo rma n c e ,  a n d

wh e t h e r  t h e  s e n io r  ma n a g e r  h a s  fu lf i l le d  t h e ir  la b o r  o b lig a t io n s .

8 .  劳动者行使即时解除权但理由与法定情形不符时，也应当认定双方之间的劳动关系在劳

动者解除的意思表示到达用人单位时解除。用人单位不得再以劳动者违纪为由解除劳动合

同。

W h e re  a n  e mp lo y e e  e xe rc is e s  t h e  r ig h t  t o  imme d ia t e  t e rmin a t io n  o f  t h e  la b o r  c o n t ra c t ,

b u t  t h e  g ro u n d s  c i t e d  d o  n o t  a l ig n  wit h  s t a t u t o ry  re q u ire me n t s ,  t h e  e mp lo y me n t

re la t io n s h ip  s h a ll  n o n e t h e le s s  b e  d e e me d  t e rmin a t e d  a t  t h e  mo me n t  t h e  e mp lo y e e ' s

n o t ic e  o f  t e rmin a t io n  is  re c e iv e d  b y  t h e  e mp lo y e r.  Fo llo win g  t h is ,  t h e  e mp lo y e r  is

p re c lu d e d  f ro m t e rmin a t in g  t h e  c o n t ra c t  o n  t h e  g ro u n d s  o f  t h e  e mp lo y e e ' s  d is c ip l in a ry

v io la t io n .

五、典型案例：广州市发布劳动争议典型案例

Exploration of Typical Cases: Guangzhou Released Typical Cases of Labor Disputes

2 0 2 5年9月2 6日，广州市中级人民法院、广州市人力资源和社会保障局、广州市总工会联合

举办新闻发布会，共同签署《关于联动高效化解劳动争议案件（纠纷）的工作意见》，分别

发布劳动争议典型案例。其中：

On  Se p t e mb e r  26,  2025,  Gu a n g zh o u  In t e rme d ia t e  Pe o p le ’s  Co u r t ,  Gu a n g zh o u  M u n ic ip a l

Hu ma n  Re s o u rc e s  a n d  So c ia l  Se c u r i t y  Bu re a u ,  a n d  Gu a n g zh o u  Fe d e ra t io n  o f  Tra d e

Un io n s  jo in t ly  h e ld  a  p re s s  c o n fe re n c e ,  s ig n in g  t h e  “ Wo rk Op in io n  o n  Co o rd in a t in g  a n d

Eff ic ie n t ly  Re s o lv in g  La b o r  Dis p u t e  Ca s e s ”  a n d  re s p e c t iv e ly  re le a s in g  t y p ic a l  c a s e s  o f

la b o r  d is p u t e s .  A mo n g  t h e m:

广州中院发布的典型案例中，我们认为值得关注的裁审观点如下：

A mo n g  t h e  t y p ic a l  c a s e s  re le a s e d  b y  Gu a n g zh o u  In t e rme d ia t e  Pe o p le ’s  Co u r t ,  we  b e lie v e

t h e  fo l lo win g  ju d ic ia l  v ie ws  a re  p a r t ic u la r ly  n o t e wo r t h y :
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1 .  具备用工主体资格的承包人将承包业务转包或者分包给不具备用工主体资格的组织或者

个人的，需对后者聘用的劳动者承担工伤保险责任；

W h e re  a  c o n t ra c t o r  wit h  le g a l  c a p a c it y  a s  a n  e mp lo y e r  s u b c o n t ra c t s  t h e  p ro je c t  t o  a n

o rg a n iza t io n  o r  in d iv id u a l  la c kin g  s u c h  c a p a c it y,  t h e  c o n t ra c t o r  s h a ll  b e a r  t h e  l ia b il i t y

fo r  wo rk- re la t e d  in ju ry  in s u ra n c e  fo r  t h e  e mp lo y e e s  e mp lo y e d  b y  t h e  la t t e r ;

2 .  劳动者因工作岗位调整被解除劳动关系，劳动权益未受到损害的，用人单位无需支付经

济补偿；

If  a n  e mp lo y e e ’s  e mp lo y me n t  re la t io n s h ip  is  t e rmin a t e d  d u e  t o  jo b  p o s it io n  a d ju s t me n t

a n d  t h e ir  la b o r  r ig h t s  a n d  in t e re s t s  h a v e  n o t  b e e n  in f r in g e d  u p o n ,  t h e  e mp lo y e r  is  n o t

re q u ire d  t o  p a y  e c o n o mic  c o mp e n s a t io n ;

3 .  用人单位不得因女职工怀孕、生育、哺乳随意调岗变相降低其工资；

Emp lo y e rs  s h a ll  n o t  a rb it ra r i ly  t ra n s fe r  a  fe ma le  e mp lo y e e  t o  a n o t h e r  p o s t  u n d e r  t h e

p re t e xt  o f  h e r  p re g n a n c y,  c h ild b ir t h ,  o r  n u rs in g  p e r io d  t h e re b y  re d u c in g  h e r  s a la ry.

4 .  劳动者以非紧迫性事由申请长假，在用人单位明确拒绝并催告返岗后仍拒不返岗的，其

行为已超越一般请假范畴，构成旷工且属严重违反劳动纪律。用人单位据此可以合法解除劳

动关系。

If  a n  e mp lo y e e  a p p lie s  fo r  lo n g  le a v e  fo r  n o n -u rg e n t  re a s o n s  a n d  p e rs is t  in  re fu s in g  t o

re t u rn  a f t e r  t h e  e mp lo y e r  e xp lic i t ly  re je c t s  t h e  a p p lic a t io n  e xc e e d  t h e  s c o p e  o f  o rd in a ry

le a v e  re q u e s t s .  Su c h  c o n d u c t  c o n s t i t u t e s  a b s e n t e e is m a s  we ll  a s  a  s e r io u s  v io la t io n  o f

la b o r  d is c ip l in e .  A c c o rd in g ly,  t h e  e mp lo y e r  ma y  la wfu lly  t e rmin a t e  t h e  e mp lo y me n t

re la t io n s h ip .

广州市人力资源和社会保障局发布的典型案例中，我们认为值得关注的案例如下：

A mo n g  t h e  t y p ic a l  c a s e s  re le a s e d  b y  Gu a n g zh o u  M u n ic ip a l  Hu ma n  Re s o u rc e s  a n d  So c ia l

Se c u r i t y  Bu re a u ,  we  c o n s id e r  t h e  fo l lo win g  c a s e s  t o  b e  p a r t ic u la r ly  n o t e wo r t h y :

案例二中，仲裁机构认为，在劳动者与平台企业或者用工合作单位间未订立书面劳动合同

时，法院主要依据用工事实和劳动管理程度判断是否构成劳动关系，考量因素包括：劳动者

对工作时间及工作量的自主决定程度、劳动过程受管理控制程度、劳动者是否需要遵守有关

工作规则等；
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In  c a s e  2,  t h e  a rb it ra t io n  in s t i t u t io n  h e ld  t h a t  wh e n  n o  wr it t e n  la b o r  c o n t ra c t  h a s  b e e n

c o n c lu d e d  b e t we e n  t h e  e mp lo y e e  a n d  t h e  p la t fo rm e n t e rp r is e  o r  t h e  c o o p e ra t iv e

e mp lo y in g  e n t i t y,  t h e  c o u r t  ma in ly  d e t e rmin e s  wh e t h e r  a  la b o r  re la t io n s h ip  h a s  b e e n

fo rme d  b a s e d  o n  t h e  e mp lo y me n t  fa c t s  a n d  t h e  e xt e n t  o f  la b o r  ma n a g e me n t .  Th e  fa c t o rs

t o  b e  c o n s id e re d  in c lu d e  t h e  e xt e n t  t o  wh ic h  e mp lo y e e s ’ a u t o n o my  in  d e t e rmin in g

 wo rkin g  h o u rs  a n d  wo rklo a d ,  t h e  d e g re e  t o  wh ic h  t h e  la b o r  p ro c e s s  is  u n d e r

ma n a g e me n t  a n d  c o n t ro l ,  a n d  wh e t h e r  e mp lo y e e s  n e e d  t o  a b id e  b y  re le v a n t  wo rk ru le s ,

e t c . ;

案例四中，仲裁机构认为，用人单位向其境外签约实施的承包项目派遣劳动者并为其理工作

签证的费用，属于用人单位为劳动者提供劳动条件的范畴，除非双方有明确书面约定，否则

不得随意从劳动者工资中扣除。

In  c a s e  4,  t h e  a rb it ra t io n  in s t i t u t io n  h e ld  t h a t  t h e  e xp e n s e s  in c u r re d  b y  a n  e mp lo y e r  fo r

d is p a t c h in g  e mp lo y e e s  t o  o v e rs e a s  c o n t ra c t e d  p ro je c t s  a n d  h a n d lin g  wo rk v is a s  fo r

t h e m fa l l  wit h in  t h e  s c o p e  o f  t h e  e mp lo y e r  p ro v id in g  wo rkin g  c o n d it io n s  fo r  t h e

e mp lo y e e s .  Un le s s  t h e re  is  a  c le a r  wr it t e n  a g re e me n t  b e t we e n  b o t h  p a r t ie s ,  s u c h

e xp e n s e s  c a n n o t  b e  d e d u c t e d  f ro m t h e  e mp lo y e e s ’ wa g e s  a t  wil l .

广州市总工会发布的典型案例中，我们认为案例七的裁审观点值得关注。该案中，裁审机构

认为，在劳动者与用人单位双方已经明确约定竞业限制义务的情况下，如用人单位确定劳动

者在离职后不需要履行竞业限制义务，应当及时明确告知劳动者解除竞业限制。

A mo n g  t h e  t y p ic a l  c a s e s  re le a s e d  b y  Gu a n g zh o u  Fe d e ra t io n  o f  Tra d e  Un io n s ,  we  b e lie v e

t h a t  t h e  ju d ic ia l  v ie ws  in  c a s e  7 d e s e rv e  a t t e n t io n .  In  c a s e  7,  t h e  a d ju d ic a t io n  a u t h o r i t y

h e ld  t h a t  wh e n  b o t h  t h e  e mp lo y e e  a n d  t h e  e mp lo y e r  h a v e  c le a r ly  a g re e d  o n  n o n -c o mp e t e

o b lig a t io n s ,  i f  t h e  e mp lo y e r  d e t e rmin e s  t h a t  t h e  e mp lo y e e  d o e s  n o t  n e e d  t o  fu lf i l l  s u c h

o b lig a t io n s  a f t e r  t e rmin a t io n ,  i t  s h o u ld  p ro mp t ly  a n d  c le a r ly  in fo rm t h e  e mp lo y e e  t o

re le a s e  f ro m t h e  n o n -c o mp e t e  re s t r ic t io n s .

位于广州市的用人单位可以将上述机构发布的典型案例中的裁审观点作为参考，了解实践中

相关问题的审理和裁判标准。

Emp lo y e rs  lo c a t e d  in  Gu a n g zh o u  c a n  t a ke  t h e  ju d ic ia l  v ie ws  in  t h e  t y p ic a l  c a s e s

re le a s e d  b y  t h e  a b o v e -me n t io n e d  in s t i t u t io n s  a s  a  re fe re n c e  t o  u n d e rs t a n d  t h e  t r ia l  a n d

ju d g me n t  s t a n d a rd s  o f  re la t e d  is s u e s  in  p ra c t ic e .
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六、典型案例：重庆市发布劳动争议典型案例

Exploration of Typical Cases: Chongqing Released Typical Cases of Labor Disputes 

2025年9月26日，重庆市高级人民法院发布了6个服务保障稳就业促发展劳动争议典型案例。其中包含的典

型观点如下：

On September 26, 2025, the Chongqing Higher People’s Court released six typical labor dispute cases that serve the dual

goals of stabilizing employment and promoting economic development. The key viewpoints from these cases are as

below.

1. 用人单位与见习人员签署《见习协议》，双方并无建立劳动关系的合意，见习人员无权要求用人单位

支付见习期间未订立书面劳动合同二倍工资差额；

Where an employer and a trainee sign a "Traineeship Agreement" and there is no mutual intention to establish an

employment relationship, the trainee is not entitled to demand payment of the double wage penalty for failing to sign

written labor contract during the traineeship period from the employer.

2. 认定用人单位与劳动者之间属于何种法律关系，应根据双方实际发生的权利义务关系的特征进行判

断，不能仅通过招录岗位名称予以认定；

Determining the type of legal relationship between an employer and an employee should be based on the characteristics

of the actual rights and obligations between the parties, and cannot be determined solely by the title of the recruited

position.

3. 用人单位与劳动者在《录用通知》中约定了留才奖，后双方解除劳动关系，用人单位仍应遵守承诺发

放相关奖励和补贴；

Where an employer and an employee have agreed on a talent retention bonus in the  Offer Letter, the employer should

still honor its commitment to issue the relevant rewards and subsidies after the termination of the employment

relationship.

4. 用人单位在入职体检中检测乙肝并以岗位取消为由拒绝录用乙肝病原携带者的，构成就业歧视；

An employer's testing for Hepatitis B during pre-employment physical examinations and subsequently refusing to hire a

Hepatitis B carrier on the grounds of the position being cancelled constitutes employment discrimination.

5. 用人单位撤销岗位录用通知应当承担缔约过失责任；
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The employer shall bear the liability for contracting negligence when canceling the job offer.

6. 用人单位未及时退还证件影响劳动者就业的，应当赔偿经济损失。该案中，因劳动者已经离职且未实

际提供劳动，法院酌情按照当地最低工资标准按月计算未归还期间的损失。

If an employer fails return an employee's certificates in a timely manner and this affects the employee's further

employment, it shall compensate for the economic losses. In this case, since the employee had already resigned and did

not actually provide labor, the court, at its discretion, determined the losses for the period when the certificates were not

returned on a monthly basis with reference to the local minimum wage standard.

位于重庆市的用人单位可以将重庆市法院发布的典型案例中的裁审观点作为参考，了解实践中相关问题的

审理和裁判标准。

Employers located in Chongqing can take the judicial views in the typical cases released by the above-mentioned

institutions as a reference to understand the trial and judgment standards of related issues in practice.

2025-11-14
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