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From Januar y to Februar y 2022, strengthening the platform
economy super vi sion and anti trust continues to be one of  the
focuses in  the legi slation and pol i cy-making area in China. In
the enforcement area, i t i s wor th noting that two global
transactions involving semi-conductor sectors have obtained
PRC merger control  clearance wi th condi tions, which have
ref lected that China, simi lar to the authori ties in  other
juri sdictions, has become more prudent and stri cter over
merger control  review in h igh-tech sectors. In  the enforcement
area, i t i s wor thy to note that, an admini strati ve penal ty was
imposed on the local  arm of  Gei stl i ch Pharma over i ts resale
pri ce maintenance by Bei j ing’s market regulator, which shows
that he pharmaceuti cal  and medical  industr y and RPM may
continue to be the focus of  anti trust enforcement. In  judicia l
area, there are three representati ve cases come into view, i .e. ,
the f i rst monopoly agreement case involving “Reverse
Payment”, the f i rst anti -unfai r competi tion case involving a
manual  cl i ck ing farming platform interfering wi th the search
engine algori thms, and the f i rst case ref lecting the Supreme
People’s Cour t’s posi tion on the val idi ty of  the contractual
terms in violation of  the Anti -Monopoly Law. The rul ing
approach, posi tion and the judgement of  these cases wi l l  have
profound inf luences over the compl iance assessment of
relevant business model  in  China.

L egis lat ion and Pol icy  A rea

● On Januar y 19, 2022, n ine central  government
depar tments including the NDRC, the State
Admini stration for Market Regulation, the Off i ce of
the Central  Cyberspace Affa i rs Commission, the
Mini str y of  Industr y and Information Technology, etc.
jointl y i ssued the Several  Opinions on Promoting and
Regulating Heal thy and Sustainable Development of
P latform Economy ( the “Opinions”), proposing
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relevant opinions on major i ssues in  the f ield of
platform economy. Speci f i cal l y,

○ Wi th respect to improvement of  ru les and
systems, the Opinions propose to ( i )  amend the
Anti -Monopoly Law, formulate and introduce
provi sions on prohibi ting onl ine unfai r
competi tion and pri ce-related conduct ru les for
platform economy; ( i i )  improve the regulator y ru les
and system for f inancia l  sector, and adhere to the
principle that a l l  f inancia l  acti vi ti es must be
subject to regulation and f inancia l  business must
be operated wi th requisi te l i cense; ( i i i )  cl ari fy the
scope of  responsibi l i t i es of  platforms and
strengthen responsibi l i t i es of  u l tra-large internet
platforms; and ( i v)  enhance cross-depar tment
col laboration and insi st on the principle of
“integrated onl ine and off l ine super vi sion”,
according to which, a l l  the competent regulator y
authori ties wi th the super vi sion function shal l
under take the corresponding duties of  onl ine
super vi sion whi le being responsible for of f l ine
super vi sion;

○ Wi th respect to enhancement of  super vi sion
abi l i ty and level , the Opinions propose to ( i )
strengthen fu l l -chain competi tion regulation and
law enforcement in  key industries and f ields, and
investigate and punish monopoly, unfai r
competi tion and other behaviors in  the platform
economy. Speci f i cal l y, behaviors such as car tel
agreements, abuse of  market dominance and gun-
jumping in the f ield of  platform economy shal l  be
stri ctl y investigated and punished. Super vi sion on
adver ti sing on platforms especia l l y adver ti sing in
key areas should be strengthened. Crackdown on
i l l egal  operation of  ridesharing platforms should
be intensi f i ed. Tax authori ties shal l  strengthen the
tax assi stance obl igations of  platform enterpri ses
such as repor ting of  tax-related information, and
strengthen the tax regulation on platform
enterpri ses. Management and super vi sion on
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deposi t,  prepayment and other fees of  the
platforms shal l  a l so be enhanced. ( i i )  improve
super vi sion on payment platforms in f inancia l
sector to cut the “inappropriate connection”
between payment tool s and other f inancia l
products. The exclusive or “choosing one f rom
two” behaviors in  the payment process shal l  be
governed in accordance wi th the law and the
super vi sion on abuse of  market dominance of  non-
banking payment ser vi ces shal l  be
strengthened. Regulations on non-banking
payment insti tutions should be studied and
promulgated. Use of  platform data shal l  be
regulated, and credi t repor ting business shal l  be
stri ctl y regulated to ensure compl iant operation
wi th l i censes in  accordance wi th the
law. Regulator y system for f inancia l  holding
companies should be implemented, wi th
shareholder qual i f i cations being stri ctl y reviewed
on look-through basi s, and comprehensive ri sk
management and management of  af f i l i ated
transactions being strengthened. Investment by
platform enterpri ses in  f inancia l  insti tutions and
local  f inancia l  organizations should be stri ctl y
regulated, and platform enterpri ses and the
f inancia l  insti tutions they invest in  should stri ctl y
fol low the requi rements for capi ta l  and leverage
ratio; ( i i i )  explore data and algori thm securi ty
regulation. Authori ties wi l l  crack down on i l l egal
acti vi ti es of  platform enterpri ses, such as
col lecting personal  information beyond the scope,
accessing personal  information beyond authori ty,
etc. Authori ties wi l l  stri ctl y control  unnecessar y
data col lection, and crack down on data abuse
acti vi ti es such as black market data trading, big
data di scrimination, etc. On the condi tion of
stri ctl y protecting trade secrets such as a lgori thms,
th i rd-par ty insti tutions should be suppor ted to
perform algori thm evaluation, in  order to guide
platform enterpri ses to improve the transparency
and interpretabi l i ty of  a lgori thms, and promote
algori thm fai rness.
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● On 24 Januar y 2022, China Banking and Insurance
Regulator y Commission held the 2022 work conference,
stressing the need to stri ctl y prevent unregulated
expansion of  capi ta l  in  f inancia l  sector and strengthen
anti -monopoly and anti -unfai r competi tion in f inancia l
sector.

● On 27 Januar y 2022, the State Counci l  promulgated the
14th Five-Year Development P lan for Digi ta l  Economy,
proposing to adhere to the basi c principle of  fa i r,  safe
and orderly competi tion, h ighl ight the fundamental  role
of  competi tion pol i cies, pay equal  attention to
promoting development and strengthening regulation,
improve the col laborati ve super vi sion rules and systems,
and strengthen anti -monopoly and prevent unregulated
expansion of  capi ta l .

● On Januar y 27, 2022, the State Counci l  i ssued the 14th
Five-year P lan for the Modernization of  Market
Super vi sion, making an overal l  plan to promote the
modernization of  China’s market super vi sion, and
putting for ward a series of  key tasks. Wi th respect to the
task of  “strengthening the comprehensive management
of  the market order, and creating a market envi ronment
for fa i r competi tion”, in  par ti cular, the State Counci l
puts for ward “comprehensively enhancing the
super vi sion abi l i ty of  anti -monopoly and anti -unfai r
competi tion”, which mainly includes the fol lowing 3
aspects: ( i )  improving anti -monopoly and anti -unfai r
competi tion rules, ( i i )  improving the assessment
mechanism of  market competi tion status, and ( i i i )
enhancing the level  of  competi tion law enforcement.

Enf orcement  A rea

● Merger  Cont rol  Review

○ Non-condit ional  Clearance: In  Januar y and
Februar y of  2022, 77 and 39 cases were
respecti vely cleared wi thout condi tions by the
State Admini stration for Market Regulation
(“SA MR”), involving industries of
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pharmaceuti cal s, technology, energy, automobi le,
logi sti cs, chemical , hotel ,  materia l ,  aviation,
machiner y, etc.

○ Condit ional  Clearance： From Januar y to
Februar y 2022, 2 cases were cleared wi th
condi tions by the SAMR, both of  which involve the
semi-conductor industr y. As an obser vation,
governments throughout the globe are currently
strengthening thei r reviewing ef for ts over foreign
investors’ acquisi tion of  thei r domesti c
high technology enterpri ses and are holding a
stri cter enforcement atti tude. More speci f i cal l y:

( i )  On Januar y 20, 2022, the SAMR cleared, wi th
condi tions, the acquisi tion of  Si l tronic’s shares
by GlobalWafers. The review lasted for 12-
month, during which the f i l ing was once being
wi thdrawn and then resubmitted due to the
expi ration of  the statutor y review period. SAMR,
in i ts deci sion, held that th i s transaction might
have an exclusive or restri cti ve ef fect over the
competi tion of  the global  and China market of
8-inch f loat zone wafers, so SAMR condi tioned
the transaction to both structural  and
behavioral  remedies. The structural  remedies
include mainly: to divest the globe wafer
business wi thin 6 months f rom the date of
deci sion ef fecti veness. The behavioral  remedies
include mainly: to continue supplying al l  k inds
of  wafer products to China domesti c customers
under the principle of  Fai r,  Reasonable and
Non-Discriminator y) , and to refra in f rom
di f ferentiated treatment to China domesti c
customers. The stipulated restri ction period for
the above-mentioned condi tions i s f i ve years. 

( i i )  On Januar y 21, 2022, SAMR cleared, wi th
condi tion, the acquisi tion of  Xi l inx’s shares by
Advanced Micro Devices (“A MD”). The review
lasted for 11-month, during which the f i l ing
was once being wi thdrawn and then
resubmitted due to the expi ration of  the
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statutor y review period. SAMR, in  i ts deci sion,
held that th i s transaction might have exclusive
or restri cti ve ef fect over the competi tion of  the
global  and China CPU, CPU accelerator, and
FPGA market, so SAMR condi tioned the
transaction to behavioral  restri ctions, including
mainly: to refra in f rom tied-up sales in  any
form and f rom requi ring unreasonable
condi tions for trading; to promote for fur ther
cooperation on top of  the exi sting ones wi th
China domesti c enterpri ses; to continue
supplying AMD CPU, AMD GPU, Xi l inx FPGA ,
and related software under the principle of  Fai r,
Reasonable and Non-Discriminator y to China
domesti c markets; to ensure the f lexibi l i ty and
programmabi l i ty of  Xi l inx FPGA ; and to sustain
the interoperabi l i ty between the AMD CUP,
AMD GPU, Xi l inx FPGA products and the th i rd-
par ty CPU, GPU and FPGA products. The
stipulated restri ction period for the above-
mentioned condi tions i s 6 years.

○ Gun-jumping :  From Januar y to Februar y 2022,
the SAMR imposed admini strati ve punishment on 1
case of  fa i lure to noti fy, i .e. the acquisi tion of
Covanta Europe Assets Limi ted (“Covanta”)
shares by Munich Reinsurance Company (“Munich
Re”). On July 26, 2019, Munich Re reached a share
transfer agreement wi th DIF Fi f th Infrastructure Co.
Ltd. (“DI F”), by which Munich Re acqui red 15%
shares of  Covanta together wi th the right of  joint-
control . By December 4, 2019, Covanta has f in i shed
the regi stration change for th i s share transfer, yet
no anti trust review was noti f i ed before that. A f ine
of  RMB 3,00,000 was imposed on Munich Re. Thi s
case involves mul ti -national  enterpri ses and the
f inance industr y. Judging f rom the amount of  the
f ine imposed, a surrender of  the case might have
been what’s happened.

● A buse of  Market  Dominance and Car tel  A greements
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○ A buse of  Market  Dominance:  From Januar y to
Februar y 2022, there was 1 case involving publ i c
water supply ser vi ces. The Admini stration for
Market Regulation of  Anhui  Province imposed an
admini strati ve penal ty on Fengyang Yimin Water
Supply Co., Ltd.,  for i ts abuse of  market
dominance. According to the admini strati ve
deci sion, Fengyang Yimin Water Supply Co., Ltd.
abused i ts market dominance (100% share in  the
relevant market)  in  the publ i c water supply ser vi ce
in areas such as Fengyang county, etc. ,  by
restri cting trade and imposing unreasonable
transaction condi tions, which excluded and
restri cted competi tion and damaged the legi timate
rights and interests of  the transaction
counterpar ties. Fengyang Yimin Water Supply Co.,
Ltd. was ordered to stop i ts i l l egal  behaviors and
to return relevant deposi ts of  RMB781,700, was
conf i scated i l l egal  gains of  approximately RMB1.41
mi l l ion, and imposed a f ine of  4% of  i ts annual
sales in  2020 in the amount of  approximately
RMB1.62 mi l l ion.

○ Car tel  A greements:  From Januar y to Februar y
2022, there was 1 case involving pharmaceuti cal
and medical  industr y. The Admini stration for
Market Regulation of  Bei j ing (“B J  A MR”)
imposed an admini strati ve penal ty on Gei stl i ch
Trading (Bei j ing)  Co., Ltd. (“Geis t l ich B ei j ing”, a
local  arm of  Gei stl i ch Pharma, a Swiss pharma
company) , for i ts conclusion and implementation
of  ver ti cal  monopoly agreements. According to the
admini strati ve deci sion, f rom 2008-2020, Gei stl i ch
Bei j ing reached and implemented resale pri ce
maintenance (“RPM”) to i ts trading counterpar ts
wi thin the terri tories throughout the countr y
where i ts sales business has been carried out,
which excluded and restri cted market competi tion
and damaged the publ i c interest and
consumers. Gei stl i ch Bei j ing was ordered to stop
i ts i l l egal  behaviors and imposed a f ine of  3% of
i ts annual  sales in  2020 in the amount of
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approximately RMB 9.12 mi l l ion. As one of  the
facts examined by BJ  AMR and considerations for
BJ  AMR’s determination of  admini strati ve
penal ties, i t i s mentioned in the admini strati ve
deci sion that, ( i )  the products involved in the case
sold by the Gei stl i ch Bei j ing belong to the
national  Class I I I  medical  apparatus and
instruments and need the approval  of  the State
Food and Drug Admini stration; ( i i )  the market
entr y for such products i s ver y h igh, and the sales
volume and sales volume of  such products are
leading in the industr y. ( i i i )  therefore, Gei stl i ch
Bei j ing and i ts products involved in the cases have
a cer tain advantage posi tion in the industr y and
the di stributors have cer tain dependency on rely
on Gei stl i ch Bei j ing and i ts products involved in
the cases. The di rector of  Admini stration for
Market Regulation of  Bei j ing, once mentioned in
an inter view in early 2022 that they are
investigating three monopoly cases in
pharmaceuti cal s industr y. Gei stl i ch Trading
(Bei j ing)  Co., Ltd. Seems to be one of  them. The
pharmaceuti cal  and medical  industr y and RPM may
continue to be the focus of  anti -monopoly
enforcement.

J udicia l  A rea

● On Januar y 14, 2022, the Supreme People’s Cour t
(“SPC”) promulgated the Guiding Opinions on Giving
Ful l  P lay to the Judicia l  Role in  Faci l i tating the
Development of  Micro, Smal l  and Medium-sized
Enterpri ses, providing to protect the sur vival  and
development space of  micro, smal l  and medium-sized
enterpri ses, to tr y anti -monopoly and anti -unfai r
competi tion cases in  a fa i r and ef f i cient manner, to
severely punish i l l egal  behaviors such as “choosing one
from two”, dumping, forced tied-up sale, block ing, and
fake orders and reviews. Ef for ts shal l  be made to identi fy
the abuse of  data , a lgori thms, technology, capi ta l
advantages and platform rules, etc. by operators to
exclude or restri ct competi tion according to the law, in
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order to prevent the unregulated expansion of  capi ta l
and protect the sur vival  and development space of
micro, smal l  and medium-sized enterpri ses.

 

● On Januar y 27, 2022, the SPC publ i shed i ts reply to
Proposal  No.6544 of  the four th meeting of  the 13th
National  People’s Congress: Proposal  on Strengthening
Internet Anti trust Law Enforcement to Prevent Capi ta l
f rom Interfering wi th Publ i c Opinions, indicating that i t
wi l l  perfect the juri sdiction rules for internet cases,
release judicia l  interpretations for anti -monopoly ci vi l
actions in  time based on the amended Anti -Monopoly
Law and speci fy the rul ing standards.

● China’s f i rst “Reverse Payment” case (AstraZeneca
vs. ASK Pharm) : in  Januar y 2022, the SPC publ i shed a
rul ing for a second-instance tri a l  (wi th the rul ing made
on December 17, 2021) , granting AstraZeneca to
wi thdraw i ts appeal  against the f i rst-instance judgment
for a patent infringement l awsui t i t f i l ed against J i angsu
Aosaikang Pharmaceuti cal  Co. Ltd. (“A SK Pharm”)

○ AstraZeneca, as the pla inti f f,  was the holder of
the concerned patent, and i t f i l ed a complaint in
f ront of  the Nanj ing Intermediate People’s Cour t
against ASK Pharm accusing ASK Pharm of  patent
infringement. Upon the tri a l  of  the f i rst instance,
the cour t found that a th i rd-par ty, Vcare, had
insti tuted an annulment action for the concerned
patent, during which the previous holder of  th i s
parent, BMS, reached into a Memorandum wi th
Vcare, agreeing mainly that, Vcare and i ts af f i l i ates
(ASK Pharm as one among these af f i l i ates)
promised not to chal lenge the val idi ty of  the
concerned patent, and that BMS and i ts successor,
AstraZeneca promised not to ra i se any cla im
against Vcare and i ts af f i l i ates for thei r patent
infringement conducts fol lowing Januar y 1,
2016. Upon the tri a l  of  the f i rst instance, the cour t
held that the drug in question fa l l s into the scope
of  the concerned patent. But considering the
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signed Memorandum, no conduct of  inf ringement
was found and the complaint was
overruled. Unsati sf ied wi th th i s judgement,
AstraZeneca appealed to the SPC. Later during the
review period of  the appeal , AstraZeneca sought to
wi thdraw i t .  The SPC, af ter having reviewed the
wi thdrawal , held that the Memorandum in
question has the appearance of  a “reverse
payment for drug patent”, so that a cour t-
in i ti ated review to a cer tain extend shal l  be
conducted on potentia l  anti trust l aw
violations. Fur ther, the standards and
considerations for such review were put for ward by
the cour t. In  the end, upon prel iminar y review, the
SPC held that since the protection period of  the
patent has expi red, therefore, the potentia l
anti trust l aw violations no longer subsi sted, the
signing par ties of  the Memorandum were not
involved as par ties of  th i s l i t igation, and because
of  the lack  of  evidence, no obvious anti trust l aw
violation could be concluded at the time, and that
no fur ther review was necessar y. A f inal  ru l ing
approving AstraZeneca to wi thdraw i ts appeal  was
then made.

○ Thi s case has made i t clear for the f i rst time that
reverse payment for drug patent might consti tute a
monopol i sti c agreement, and al so speci f ied the
standards for review, showing perspecti ve
enhancement in  respect of  admini strati ve
enforcement and judicia l  focus: the SPC, in  i ts
ru l ing, pointed out that, for reverse payment for
drug patent contracts a iming at not chal lenging
the val idi ty of  the patents, the key to the
judgment of  whether they consti tute unlawful
monopol i sti c agreements shal l  reside in the
exclusion or restri ction of  competi tion. As such,
general l y, the analysi s shal l  be based on the
compari son between the actual  case when the
agreements were signed and performed, and the
hypotheti cal  case when the agreements were not
signed or performed, focusing on the possibi l i ty of
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patent annulment i f  the generi c drug appl ier did
not wi thdraw i ts annulment action. Based thereon,
conclusions could be made on whether and to
what extent the agreements have harmed the
competi tion.

● China’s f i rst anti -unfai r competi tion case involving a
manual  cl i ck ing farming platform interfering wi th the
search engine algori thms: Baidu/Woai  Net case. On the
grounds that the Internet company, by conducts l i ke
setting up missions-di spatch platforms, assi st users in
fabri cating cl i ck ing data, and thereby interfere wi th the
search engine rank resul ts, the pla inti f f,  Bei j ing Baidu
Internet Information technology Co. Ltd.(“B aidu”)
brought the defendant Shenzhen Woai  Internet
Technology Co. Ltd. (“Woai  Net”) in f ront of  Haidian
Distri ct People’s Cour t, cla iming for the el imination of
impact and compensation for economic loss amounting
to RMB 5,000,000 yuan.

○ Haidian Distri ct People’s Cour t held that the
defendant’s conduct of  fabri cating cl i ck ing data
for the target websi tes, in  essence, i s fabri cating
the users’ need for a search, to better match the
target resul t to cer tain key works and increase the
weight of  the target websi te in  the search engine,
thereby interfering wi th the pla inti f f ’s ranking
algori thm. Such conduct not only caused the
increased cost incurred to Baidu for normal  search
engine operation ser vi ces, j eopardized the
Plainti f f ’s normal  ser vi ce envi ronment, but a l so
interfered wi th the competi ti ve order of  the
market. After del iberation, the cour t held for the
f i rst instance that Woai  Net shal l  make a statement
on newspaper to el iminate impact, and shal l
compensate for economic loss of  RMB2,000,000
yuan and reasonable cost of  RMB 50,000 yuan. Thi s
i s the f i rst anti -unfai r competi tion case nationwide
involving a manual  cl i ck ing farming platform
interfering wi th the search engine algori thms.

● The SPC has speci f ied that contractual  terms in
violation of  the Anti -Monopoly Law are, in  principle,
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void in an individual  case of  13 dri ving tra in ing
insti tutions including J i l i .  In  Januar y 2022, the
Intel lectual  Proper ty Tribunal  of  the SPC publ i shed
the judgment ( i ssued on December 22, 2021)  of  a
case, involving hori zontal  monopoly agreements,
according to which, in  principle, the provi sion of  the
Anti -Monopoly Law on prohibi tion of  monopol i sti c
acts should be a mandator y provi sion, and contractual
terms in violation of  such provi sion should be
void. The judgment fur ther ru led that the joint
operation agreement and sel f-di scipl ine convention
involved in the case are hori zontal  monopoly
agreements prohibi ted by law and thus should be
void. The main reason why the SPC determined that
the Anti -Monopoly Law i s mandator y provi sion rather
than admini strati ve provi sion i s that anti -monopoly
involves the overal l  ef f i ciency of  the state economic
operation and publ i c interests. Thi s case gives an
expl i ci t opinion on the val idi ty of  contracts violating
the Anti -Monopoly Law, which provides guidance for
the tri a l  of  simi lar cases in  the future. Previously, in
practi ce, there were some di sputes on whether the
Anti -Monopoly Law i s admini strati ve provi sion or
mandator y provi sion, and fur thermore, there were
di f ferent views and judgments on whether an
agreement violating the Anti -Monopoly Law i s void.

****** 

For more detai led questions regarding the anti trust and
competi tion in China , please feel  f ree to contact Haiwen
par tners Qian Xiaoqiang (qianxiaoqiang@haiwen-law.com) , LIN
Xixiang ( l inxi xiang@haiwen-law.com) , or your usual  Haiwen &
Par tners contact.

 

2022-03-14

12

mailto:qianxiaoqiang@haiwen-law.com
mailto:linxixiang@haiwen-law.com


13


	Legislation and Policy Area
	Enforcement Area
	Judicial Area

